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Preface

Insurance Litigation 2019
Sixth edition

Getting the Deal Through is delighted to publish the sixth edition of
Insurance Litigation, which is available in print, as an e-book, and online
at www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers.

Throughout this edition, and following the unique Getting the Deal
Through format, the same key questions are answered by leading
practitioners in each of the jurisdictions featured. Our coverage this
year includes new chapters on Belgium, Brazil and France.

Getting the Deal Through titles are published annually in print.
Please ensure you are referring to the latest edition or to the online
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to
readers. However, specific legal advice should always be sought from
experienced local advisers.

Getting the Deal Through gratefully acknowledges the efforts of all
the contributors to this volume, who were chosen for their recognised
expertise. We also extend special thanks to the contributing editors,
Mary Beth Forshaw and Elisa Alcabes of Simpson Thacher & Bartlett
LLP, for their continued assistance with this volume.

GETTING THE /§<
DEAL THROUGH »

London
January 2019

www.gettingthedealthrough.com
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Nagashima Ohno & Tsunematsu

JAPAN

Japan

Keitaro Oshimo
Nagashima Ohno & Tsunematsu

Preliminary and jurisdictional considerations in insurance
litigation

1 Inwhatfora are insurance disputes litigated?

Judicial remedy pertaining to insurance disputes is pursued through
court, arbitration or alternative dispute resolution proceedings. If the
relevant insurance policy contains a forum selection clause, the dis-
pute would be brought to the battleground as agreed. Commercial poli-
cies, the holders of which are enterprises, often state that any dispute
over the sums payable by the insurance company shall be resolved
and determined by agreement of two neutral adjusters as selected by
the policyholder and the insurance company respectively, or an inde-
pendent third party as selected by the two adjusters if they fail to reach
agreement on the sums payable by the insurance company. The clause
is not considered to be an arbitration agreement in that neither the
agreed decision of the two adjusters nor the decision of the independ-
ent third party is final and conclusive, and hence, despite the frequency
with which we see such clause in commercial policies, the clause is
said to be rarely used. Standard D&O insurance and some other com-
mercial policies contain a forum selection clause, which sets forth that
courts in Japan shall have jurisdiction over any lawsuit pertaining to
this insurance contract. The clause is intended to exclude foreign juris-
dictions in such instance where directors or officers of foreign subsidi-
aries or other offices are covered as the insured persons under a D&O
policy issued for Japan-based multinational corporations. In the area of
consumer-instigated disputes, typically in the life insurance industry,
they are often brought to alternative dispute resolution proceedings
sponsored by the insurance industry. If the ADR panel issues a recom-
mendation for settlement after hearing the allegations of both sides,
the insurance company must follow the recommendation and settle the
dispute in principle.

2  When doinsurance-related causes of action accrue?

Typically, insurance-related causes of action accrue on the occurrence
of the insured event as specified in the insurance policies. If the insur-
ance policies set forth the insurer’s liability-attaching point differently,
the right of the policyholder shall accrue in accordance with the policy
language.

3 What preliminary procedural and strategic considerations
should be evaluated in insurance litigation?

Given the uncertainty inherent in most lawsuits, it would always merit
consideration for both parties to discuss, on a without-prejudice basis,
the matter in question to reach an amicable resolution before instigat-
ing a lawsuit. Insurers especially would need to show good faith in the
course of such discussion so as not to be accused of wrongful denial of
claims. Wrongful denial could expose the insurer to a tort liability or an
administrative sanction imposed by the insurance regulators, or both.
If the dispute is over the scope of coverage or the interpretation of the
policy language of commercial policies, it would be useful for the poli-
cyholders to ask the views of the insurance broker that mediated the
execution of the insurance contract. Due consideration should be given
to whether it may be feasible to proceed with fully fledged adversarial
proceedings given the availability of replacing insurance cover or the
existence of other insurance policies issued by the insurer.

www.gettingthedealthrough.com

4 Whatremedies or damages may apply?

Typically, the policyholders would attempt to prove and recover the
insured sum within the limits of insurance that are set on each occur-
rence or an aggregate basis in the relevant clauses in the insurance poli-
cies or declarations attached to the policies.

5 Under what circumstances can extracontractual or punitive
damages be awarded?

Punitive damages are generally not awarded or enforceable by courts
in Japan. As such, punitive damages are generally not insured under
liability insurance policies.

Interpretation of insurance contracts

6 Whatrules govern interpretation of insurance policies?

There is no statutory set of rules on the construction of contracts.
Generally speaking, we follow the black letter, and as long as the con-
tract language is complete and clear, the wording of the contract, or the
ordinary meaning assigned to the wording, will govern. No provision in
a contract should be construed in isolation but in harmony with other
terms and conditions set forth in the contract. If the language is not so
certain or if the contract does not address the issue in question, we also
consider the expectations of the parties, so long as they are objectively
reasonable and in line with the purpose or context of the contract,
which may be supported by legitimate evidence on the factual back-
ground surrounding the parties at the time of execution of the contract.
In insurance contracts, the language is often not the product of nego-
tiation between the parties, but is authored unilaterally by insurers and
offered to their customers on a ‘take it or leave it’ basis. Moreover, the
entire policy provisions are often not disclosed to the customers before
execution of the insurance contracts. Such circumstances would sup-
port courts’ decisions to construe the insurance contracts in favour of
aggrieved policyholders. As regards the burden of proof, the policy-
holder must show that the insuring agreement covers the alleged claim,
and the insurer bears the burden of proving that the exclusion clauses
would apply in order to deny its liability under the policy by virtue of
the exclusion clauses. If the circumstances warrant it, the court would
construe exclusion clauses strictly.

7 Whenis an insurance policy provision ambiguous and how
are such ambiguities resolved?

As indicated in question 6, the policyholders do not necessarily have
to first establish ambiguity in the insurance contracts before rely-
ing on evidence about the factual background or otherwise in pursuit
of policy construction in their favour. Moreover, policy language that
seems to be ambiguous in isolation is often not so ambiguous if it is
viewed alongside the entire agreement or the objective or context of
the contract.

Notice to insurance companies

8 What are the mechanics of providing notice?

As for ‘claims-made’ policies, the insurance is called on at the time
when the relevant claim is made in accordance with the claim provi-
sions contained in the policy (see question 9). The policies set formal
notification procedures to be followed by the policyholder in respect
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obligation only to the extent of the actual damage suffered due to the
Update and trends late notice and only after successfully demonstrating the actual dam-

The Financial Services Agency (FSA), which is the Japanese
governmental agency in charge of financial services, started
publication of its annual administration policy in 2015. The
2018 version was published on 26 September 2018 and the
summary English translation is available at: www.fsa.go.jp/en/
news,/2018/20180926.html.

It states that the FSA will continue to place customers at the
centre of its financial service supervision. It also urges financial
service providers generally to find or improve sustainable business
models in light of changing business circumstances, such as
digitalisation or increased use of artificial intelligence.

The FSA specifically urges the life insurance sector to improve
the transparency of investment-type life insurance or pension in
the course of their distribution through such agents as banks or
security houses to the customers. For instance, the FSA shows
its dissatisfaction with the lack of visualisation of the risks or
expenses associated with such investment-type products as foreign-
denominated life annuities. It is anticipated that the Life Insurance
Association of Japan will include desired disclosure methods in its
voluntary guidelines with due consideration of the rules enforced
in other jurisdictions, such as the key information document
requirement under the Packaged Retail and Insurance based
Investment Products regulations in the European Union regime.
Once the voluntary guidelines are amended and adopted by the
association, they will be honoured by industry-wide best practice
and followed in principle by all member life insurers.

of details of such underlying claim made against the policyholder. As
for ‘occurrence-based’ policies, which are more prevalent in the indus-
try, the insurer’s liability is attached on the ‘occurrence’ of the insured
event. The policies nonetheless impose notification obligations on the
side of the policyholders, and failure to make due notice could expose
the policyholder to a reduction of insurance benefits otherwise payable
under the policy (see questions 10 and 11). The Insurance Law (Law No.
56, 2008) also simply states that when policyholders or beneficiaries
become aware of the occurrence of the insured event, they shall notify
it to the insurer without delay. It seems that the rationale for the notifi-
cation obligations is to enable the insurer to provide guidance to mini-
mise the loss; conduct incident examination swiftly so as to ensure the
timely payment of the insurance benefits; and perform timely capture
claims for such purposes as accounting, reserving and evaluation of the
book of business.

9 Whatare a policyholder’s notice obligations for a claims-
made policy?

As for occurrence-based policies, the link between an insured event,
such as bodily injury or an accident, and the relevant insurance policy
is solely the physical facts of such insured event. Failure to notify on the
side of the policyholders does not change this. As for claims-made poli-
cies, the link is the claim first made by the underlying plaintiff against
the policyholder for compensation for the damage allegedly suffered.
Failure to notify by the policyholders does not change this. However,
if the policy states that the claim must be notified to the insurer during
the policy period, it means that the policyholder must fulfil the notice
obligation to link the claim to the relevant policy.

10 Whenis notice untimely?

There is no authoritative ruling or guidance on when notice is untimely,
but the Supreme Court case mentioned in question 11 suggests that a
mere failure to meet the notice period as set forth in the policy (say, 60
days from the day of the occurrence) would not deprive the policyhold-
ers of a right to recover the insured benefit in full.

11 What are the consequences of late notice?

The Supreme Court decision of 20 February 1987 (Minshu 41-1-159)
indicates that the insurer has to demonstrate prejudice in order to deny
all or any part of benefits payable under the policy were it not for failure
to make due notification. Namely, an insurer may deny coverage if it
has successfully demonstrated ‘extraordinary bad faith’ on the part of
the policyholder in respect of the late notice in breach of the agreed
policy wording. Otherwise, the insurer may reduce its claim payment
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age. The court in this case suggested that ‘extraordinary bad faith’
could be established if the insurer demonstrated intent of the policy-
holder or beneficiary to deceive the insurer to pay insurance benefits.
If such intention did exist, the insurer could terminate the policy ret-
roactively pursuant to a termination clause regardless of whether the
notification is made to the insurer.

Insurer’s duty to defend

12 What s the scope of an insurer’s duty to defend?

Unless the policy explicitly states that the insurer assumes the posi-
tion to defend, it is the insured who shall defend against claims, and
the insurer will only indemnify the insured against the defence costs. A
liability insurer shall indemnify policyholders from expenses incurred
by them to defend a claim made against them in accordance with the
terms of liability insurance policies. If the insurer owes the duty to
defend, the defence expenses will be paid within or outside the limit of
the insurance as agreed in the insurance contract.

13 What are the consequences of an insurer’s failure to defend?

If the insurer owes the duty to defend, the insurance policy specifi-
cally sets forth the scope of such duty or right to investigate, defend
and settle any claims as long as the claim is covered by the insurance
policy. The insurance policy, however, is unlikely to set forth the con-
sequence of an insurer’s failure to defend. Under the general theory
of contract and tort laws, the aggrieved policyholder would be able to
recover damages with a reasonable connection to the negligence of the
insurer. Reasonable expenses borne by the policyholder to defend the
claim could be recoverable from the negligent insurer by virtue of such
general theory even when the relevant insurance policy is silent on the
consequence of an insurer’s failure to defend.

Standard commercial general liability policies

14 What constitutes bodily injury under a standard CGL policy?
Typically, bodily injury is defined to mean ‘bodily injury, sickness or
disease sustained by a person, including death resulting from any of
these at any time’. It may follow to clarify that ‘bodily injury includes
mental anguish, mental injury and death as a result of physical injury
to that person.” If the insurance policy addresses ‘advertising injury’
or ‘personal injury’ as well, the bodily injury definition also clarifies
that ‘bodily injury does not include any injury included in advertising
injury or personal injury’. The definitions mentioned above would suf-
fice if a manifest injury is caused instantly by an accident. However,
if a disorder is caused gradually as a result of exposure to a harmful
substance over a long time, it is not clear whether a bodily injury means
the gradual micro-level change of cells or the manifestation of the dis-
order. We do not have established rules to determine what constitutes
bodily injury in this instance. Needless to say, the issue relates to how
to determine its occurrence as well.

15 What constitutes property damage under a standard CGL
policy?
Typically, ‘property damage’ is defined to mean:

(a) physical injury to tangible property, including all resulting loss
of use of that property (and all such loss of use shall be deemed to
occur at the time of the physical injury that caused it); or (b) loss of
use of tangible property that is not physically injured (and all such
loss of use shall be deemed to occur at the time of the ‘occurrence’
that caused it).

16 What constitutes an occurrence under a standard CGL policy?

Typically, occurrence is defined to mean ‘an accident, including con-
tinuous or repeated exposure to substantially the same general harm-
ful conditions’. A variety is ‘an accident, or continuous or repeated
exposure to substantially the same general harmful conditions’. With
respect to advertising injury and personal injury, occurrence is defined
to mean an offence committed by an insured resulting in advertising
injury or personal injury. In a standard Japanese-language CGL policy,
occurrence is not defined.

Getting the Deal Through - Insurance Litigation 2019
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17 How is the number of covered occurrences determined?

If the relevant insurance policy specifies the manner of counting the
number of occurrences, we follow this specific provision. For instance,
if, in respect of limits of liability, the policy sets forth that the occur-
rence limit is the most the insurer shall pay for loss resulting from any
one occurrence regardless of the number of the insured, the number
of claims made against any insured or the number of persons making
claims, such provision would govern the manner of counting, or inte-
grating, occurrences for the purpose of the occurrence limit. A stand-
ard Japanese-language CGL policy does not define occurrence or offer
the manner of counting occurrences. As indicated in question 6, where
interpretation of the number of occurrences is reasonably possible, the
parties would be allowed to count the number of occurrences in light of
‘reasonable expectations’, taking into account such background facts
as expected frequency and sums of the insured events against the sum
of the occurrence limit and the aggregate limit.

18 What event or events trigger insurance coverage?

As indicated in question 8, the ‘trigger’ to call on the insurance policy
is occurrence in the case of occurrence-based policies. In the case of
claims-made policies, the trigger is a claim against the insured person
lodged by an underlying plaintiff.

19 How isinsurance coverage allocated across multiple
insurance policies?

The allocation would follow the ‘other insurance’ clauses in the rel-
evant insurance policy. Typically, such clause sets forth explicitly the
manner in which the policy shall contribute with any other collectible
insurance that covers a claim covered under the policy. If the policy is
written as excess, the ‘other insurance’ clauses or other documents as
attached to the policy form, such as the declarations, clarify the order of
application or the manner of liability sharing among the multiple poli-
cies, for instance, by way of showing the attaching point and the cap of
each of the layers assumed by excess liability insurers. In the unlikely
event that the insurance policy does not contain such clauses, section
20 of the Insurance Law (Law No. 56 of 2008) provides that if a risk is
covered by policies issued by multiple insurers, the insured person may
recover from any such policies up to their full insured sum, up to the
full amount of the loss. Once the payment is made by one insurer, the
allocation will be made among the multiple insurers on a pro rata basis.

First-party property insurance

20 What is the general scope of first-party property coverage?

As regards comprehensive insurance for movables, for example,
this offers indemnification of physical injury and any extraordinary
expenses resulting from the loss of use, including destruction and
clean-up expenses.

21 How is property valued under first-party insurance policies?

Typically, the relevant policy states that unless otherwise specifically
agreed by way of endorsement attached to the policy, the insurer shall
determine the sum of recoverable compensation based on the value
of the insured property at the place and time of the occurrence of the
property damage and if the property injury can be repaired to the state
of the property immediately before the injury, the expense required for
such repair work shall be the sum of recoverable compensation. In the
case of automobile insurance, an endorsement to apply the standard
secondary market price of a vehicle equivalent to the insured automo-
bile is attached to the insurance policy automatically. Section 18 of the
Insurance Law states that the recoverable sum shall be determined
based on the value of the insured property at the place and time of the
occurrence of the damage; and that the recoverable sum shall follow
the agreed value of the insured property if there is such agreement, but
if the agreed sum materially exceeds the actual value, the recoverable
sum shall be determined in light of the actual value. In theory, if such
agreed valuation of the insured property at the time of execution of the
insurance contract by far exceeds its actual value, it would cast doubt
over whether such contract constitutes a lawful and valid insurance
contract.

22 Isinsurance available in your jurisdiction for natural disasters
and, if so, how does it generally operate?

Losses caused by natural disasters, especially earthquakes, volcanic
eruptions and tsunamis, are typically excluded from insurance cover-
age broadly. If they are covered, specific riders to insure them are typi-
cally attached.

Directors’ and officers’ insurance

23 What s the scope of D&O coverage?

A standard D&O insurance policy offers indemnification in respect of
the sums the insured persons become legally obliged to pay as dam-
ages in connection with their business conduct, including omission,
in the capacity of directors or other similar positions, and reasonable
defence expenses, only if the underlying claim is made against the
insured persons during the policy period. The recoverable sum does
not include any taxes, fines, administrative penalties, or punitive or
exemplary damage, if any, charged to the insured persons. The policy
does not extend to the directors’ liability determined to be owed to
their employer as the result of shareholder lawsuits. However, direc-
tors can buy an endorsement to extend the cover to such liability owed
to the employer at their own cost. If the directors win a shareholder
lawsuit, it is not the endorsement but the policy that will cover their
defence expenses.

24 Whatissues are commonly litigated in the context of D&O
policies?

Typically, a dispute is over the application of exclusions. For instance,

the exclusion provisions state that the insurer will not cover if the

underlying claim is made against a director because of his or her action
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with actual or constructive knowledge about the resulting violation of
laws. The argument would then centre on what set of background facts
would suffice to establish the constructive knowledge. The exclusion
provisions also state that the insurer will not extend cover to all direc-
tors broadly in respect of a series of claims if any director is aware, or
could reasonably be expected to be aware, of facts showing the likeli-
hood of a threatening claim against him or her before the date of com-
mencement of the policy period. Application of the exclusion in some
cases could make the D&O policy almost meaningless to protect direc-
tors, and it would provoke strong arguments against it. We do not have
established rules on the construction of these exclusions.

Cyber insurance

25 What type of risks may be covered in cyber insurance
policies?

A standard cyber insurance policy offers indemnification in respect
of the sums insured persons become legally obligated to pay as dam-
ages to data owners in connection with divulgence, virus infection or
other cyber destruction of their personal data or trade secrets as well as
defence expenses, notification expenses and other expenses incurred
in order to minimise adversely the effects of data divulgence or cyber
attacks. An endorsement to cover losses and expenses caused by net-
work interruption is available as an option.
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26 What cyber insurance issues have been litigated?

Cyber insurance is a new type of insurance, and it is too early to analyse
litigation issues. It is anticipated that, like all other lines of insurance,
the application of exclusions or the amount of damages or losses would
be disputed in cyber insurance lawsuits.

Terrorism insurance

27 Isinsurance available in your jurisdiction for injury or
damage caused by acts of terrorism and, if so, how does it
generally operate?

Insurance to cover against injury or damage caused by terrorism is gen-
erally available in Japan. How it operates varies depending on the type
of business. Typically, personal accident insurance offers automatic
coverage against injury caused by terrorism. Overseas travel accident
insurance to indemnify extra travel expenses caused by terrorism is
also available. Property insurance, such as fire insurance or construc-
tion insurance, also offers indemnity against damage caused by terror-
ism with limitation on the insured sum, such as ¥1 billion per insured
premises.
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