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Issue of “NO&T Asia Legal Review”

We, Nagashima Ohno & Tsunematsu (“NO&T”), are pleased to inform that we have launched a monthly English
newsletter, “NO&T Asia Legal Review”, to share updates on the rapidly changing laws and legal practices in Asian
countries. The articles in the NO&T Asia Legal Review are written in English by Asian qualified lawyers, who are
working in our Asian offices, not only for the Japanese expatriates but also for non-Japanese speakers who are
interested in this kind of legal information. Please kindly forward this NO&T Asia Legal Review to your colleagues and
ask them to register here if they are interested to receive this newsletter so that we can directly send it to them
hereafter.
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This issue covers the following topics:
Indonesia Indonesian Corporations to Identify their Beneficial (Ichsan Montang)
Owners
Thailand's Digital Assets Regulation (Yothin Intaraprasong
/Nopparak Yangiam)
COMPREHENSIVE TAX REFORM IN THE PHILIPPINES (Diana S. Gervacio)

Indonesia

Indonesian Corporations to Identify their Beneficial Owners
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Background
The President of Republic of Indonesia introduced the Presidential Regulation No.13 of 2018 on Implementation of the
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Principle of Identifying the Beneficial Owner of the Corporation for Preventing and Combating Money Laundering and
Eradicating Criminal Acts of Terrorism Financing (“PR 13/2018”) on 5 March 2018.

The PR 132018 is expected to create more transparency about the holding structures of corporations in Indonesia,
including but not limited to limited liability companies, foundations, associations, cooperatives and other forms of
entities (“Corporations”). In addition, it also purports to prevent beneficial owners from misusing Corporations,
directly or indirectly, for money laundering or terrorism financing activities.

Key Provisions

1.

Definition and Determination of Beneficial Owners

In general, PR 13/2018 defines beneficial owner as an individual who has the power to appoint or dismiss Board
of Directors (“BoD”), Board of Commissioners (“BoC”), management, advisor, or supervisor in a Corporation, has
the ability to control Corporations, is entitled for and/or to obtain benefit from Corporations either directly or
indirectly, is the actual owner of fund that holds the Corporation’s shares and/or meets the criteria prescribed in
the PR 13/2018 (“Criteria”).

Specifically for limited liability companies, a beneficial owneris an individual who:

a. owns more than 25% (twenty five percent) shareholding in a limited liability company as set out in the
Articles of Association (“AoA”);

b. owns more than 25% (twenty five percent) voting rights in a limited liability company as set out in the AoA;
c. receives more than 25% (twenty five percent) of profits generated by a limited liability company per year;
d. hasthe authority to appoint, replace, or dismiss the members of BoD and/or BoC;

e. has the authority or power to influence or control a limited liability company without obtaining
authorization from any other party;

f. receives benefit from a limited liability company; and/or
g. isthe actual owner of a fund set up for holding shares of a limited liability company.

With due observance to the above Criteria, PR 13/2018 requires Corporations to determine at least 1 (one)
party/personnel as its beneficial owner. The determination of the beneficial owner is based on, among others, the
(i) AoA; (ii) agreement on the establishment of Corporations; (iii) the resolutions of general meeting of the
shareholders; (iv) information from authorized institutions; (v) statement from the members of BoD, BoC and/or
employees of Corporations; and (vi) any other relevant factor.

Submission of Beneficial Owners’ Information

Corporations are required to implement “know-your-beneficial owner principle” by way of identifying and
verifying the beneficial owners. This process is to be carried out by appointed officers or employees of the
Corporations who are specifically authorised to do so; (i) at the time of submitting the application for
establishment of the Corporation; and (ii) upon change of beneficial owner during the course of the Corporation
undertaking its business activities.

After the identification and verification process, Corporations are required to submit the correct information on
the beneficial owners through the Corporations Administration Service System (“CASS”) maintained by the
authorized institutions. This submission may be carried out by the founder or management of the Corporation,
notary, or authorized proxy. To date, there is no information available on whether the CASS has been activated to
be used for the purpose above.
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3. Requirement to Update the Information on Beneficial Owners and Retention of the Relevant
Documents in relation to the Beneficial Owners

In addition to the registration requirement, PR 13/2018 requires Corporations to update the information on
beneficial owners periodically once a year. Moreover, the management of Corporations, notary or authorized
proxy must ensure that all relevant documents with regard to the beneficial owner are retained for a minimum
period of 5 (five) years from the establishment or ratification of Corporations.

The documents that must be retained include (i) documentation related to the change of beneficial owners; (ii)
documentation related to annual update of beneficial owners; and (iii) other documentation related to the
information of beneficial owners.

4. Sanctions

PR 13/2018 does not provide for any specific sanction for non-compliance of the regulation. It only refers to
imposition of sanctions set out in prevailing laws and regulations, without clarifying the law or regulation.

It is expected that further clarity in this regard may be included in the regulations/guidance to be issued on PR
13/2018.

5. Transitional Provisions

The Corporations which have been validly established or are in the process of establishment must comply with PR
13/2018 at the latest by 5 March 2019 (1 year from the date the PR 13/2018 comes into force).

Conclusion

The enactment of PR 13/2018 is likely to be a useful tool to establish good corporate governance and prevent money
laundering and terrorism financing through Indonesian Corporations. In this regard, an Indonesian Corporation must
not only provide the details of its beneficial owners prior to the establishment, but also whenever there is a change in
such beneficial ownership. This would enable the relevant government authorities to keep track of the ultimate
owners of an Indonesian Corporation. Foreign investors who wish to establish a company in Indonesia must firstly
identify their beneficial owners based on the abovementioned Criteria to be able to provide such information to the
relevant authorities.

Nevertheless, despite of the advantageous purpose of PR 132018, the unclear sanctions on non-compliance may
create issues during the implementation of this regulation. Furthermore, the readiness of CASS for the registration of
the beneficial owners is a task that must be completed by the government in a timely manner during the transition
period for effective implementation. We are of the view that without imposing strict sanctions and the existence of
well-established system for the implementation of PR 13/2018, the goals of this regulation might be difficult to achieve.

Needless to say, as the transition period is only 1 (one) year, Corporations need to immediately commence the process
of collecting and verifying the required information on beneficial ownership to duly comply with PR 13/2018.

[Author]

Ichsan Montang (Nagashima Ohno & Tsunematsu Singapore LLP)

ichsan_montang@noandt.com

Ichsan Montang is an Indonesian qualified attorney in the Singapore Office. He graduated from the University
of Indonesia with Cum Laude predicate and obtained his LL.M degree in Erasmus University Rotterdam, the
Netherlands. Prior to joining NO&T, Ichsan worked at one of the most prominent law firms in Indonesia and
experienced in handling both domestic and international clients. He focuses his practice on mergers and
acquisitions, foreign direct investment, general corporate matters, TMT, and real estate business.
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Thailand

Thailand's Digital Assets Regulation
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Background

Similar to most countries, until recently, Thailand had no specific laws governing digital assets including offering of
digital tokens and sale/purchase of cryptocurrency, exchange or brokerage activities thereof, etc. Despite the lack of
regulation and caution from competent authorities, there were several companies in Thailand that have engaged in
digital asset business e.g. JFIN Coin (digital tokens offered by a cellphone equipment company), and Tuk Tuk Pass
(digital tokens planned for tourism service). This fast-changing trend in digital assets gave rise to the necessity of
regulations by competent authorities.

In May 2018, the Emergency Decree on the Digital Asset Business of 2018 (the " Decree") was introduced. The Decree
is the first law in Thailand to regulate, amongst other things, the offering of digital assets, supervision of businesses
related to digital assets, and imposes penalties for breach.

Key Provisions
1. Regulator

The Security Exchange Commission of Thailand or the SEC is the regulator in charge of implementation of the
Decree.

2. Scope of digital assets

It must be noted that the word "digital assets" itself is not directly defined in the Decree, instead, the provision of
the said Decree stipulates that "digital asset" shall be comprised of two types of assets as follows: 1

2.1 Cryptocurrency
Cryptocurrency is a medium used to exchange goods, services, rights, or other digital assets, e.g. Bitcoin,
Ethereum, or Ripple. Although the Decree stipulates that cryptocurrency is a medium that can be used to
exchange goods or service, etc., cryptocurrency is not deemed to be money which is officially and
universally entitled to settle any debt in Thailand under the Money Act of 1958. The main reasons are that
(i) cryptocurrency is still not widely accepted by the public, (ii) it still cannot be used as the accounting
measurement, and (iii) the value of cryptocurrency is still highly fluctuant.

2.2 Digital tokens
Digital token can be divided into two (2) types, i.e.:

(1) Investment token that represents the specific entitlement from the participation in the investment of a
project or business, e.g. profit sharing or right to receive dividend.

(2) Utility token that represents the right to exchange for particular goods or service as agreed.

In addition, the SEC is authorized to announce that other digital information may be deemed as
cryptocurrency or digital token.

1 Under the Decree, the Minister of Finance is authorized to stipulate other items to be included as the digital assets; however,
because, during the legislation process, there were no digital assets other than cryptocurrency and digital tokens, the Decree only
governs the same so far. However, it is foreseeable that the Decree can be amended to include other new technologies that
emerge in the future.

_4-
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3.

Activities which are subjected to the Decree

Activities which will be regulated by the SEC under the Decree can be divided into two (2) major groups i.e.
offering digital tokens and digital asset business, as shown in the flowchart below:

ICO Process Transactions with Digital Asset Business Operators

A A
[ | |

Cryptocurrency Cryptocurrency Trading Center Cryptocurrency
Token Ico €——— Tokent g €«— 3 Cryptocurrency/
issuer portal —_— Investor Dealer tokens
Digital tokens Digital tokens Digital tokens purchaser
Broker

Flowchart of digital assets activities regulate by SEC (source: SEC)

3.1 Offering of Digital Tokens

Either investment token or utility token must be issued and offered through the process of Initial Offering of
Digital Tokens (“1CQO”).

From the regulatory and legal perspective, the material characteristics and nature of ICO can be
summarized below. For better understanding, we will compare such characteristics with those of an initial
public offering or IPO.

Similarity to IPO:

- ICO is subject to the approval from the SEC.

- Directors, executives or authorized persons of the offeror must not be disqualified as prescribed by the SEC.

- The token offeror must file the details and prospectus of the digital token to SEC for an approval, although
the Decree allows the SEC to announce certain types of digital tokens which can be exempted from the
filing of both documents.

- SEC has the authority to (i) order correction or modification of the details set out in the prospectus of the
digital token; (ii) suspend the effectiveness of such documents, or (iii) withdraw the approval if after the
details and prospectus of the digital token have become effective, the SEC finds that those documents
were incorrect, there is an event causing a material change in the information therein, or the prospectus
contains false information or the offeror failed to disclose material information, as the case may be.

Differences from an IPO:

- The offeror of digital token can be either a company or public company licensed by the SEC.

- ICO can be offered only to such group of investors in such category and under such conditions as stipulated
by the SEC.

- The offer to sell digital tokens can be made through a system, i.e. an ICO portal, which must be qualified and
approved by the SEC. The ICO portal will be in charge of screening digital tokens posted upon
successful completion of the ICO, checking the accuracy of prospectus or any information disclosed by
the offeror to the public.

3.2 Digital Asset Business

The following three businesses are considered as the Digital Asset Business under the Decree:

(1) Digital Asset Trading Center
Digital Asset Trading Center (Trading Center) is a center or a network established for the purposes of
purchasing, selling or exchanging digital assets by matching the sale/purchase order. The Trading
Center may also provide a system where the seller or purchaser of digital asset can conclude a sale
agreement of digital asset.
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(2) Digital Asset Broker,
Digital Asset Broker is a broker or an agent in the purchase, sale or exchange of digital assets who acts
on behalf of another person.

(3) Digital Asset Dealer
Digital Asset Dealer is a person who purchases, sells, exchanges digital assets to or from the public
outside the Trading Center.

Persons who engage in the above activities in an ordinary course of business are subjected to a license
from the Minister of Finance issued through the SEC. Post-license compliance for a licensee of the
digital business will be imposed by the SEC in order to maintain the stability and transparency of the
licensee’s business, e.g. the amount of funding that the licensee shall maintain, cyber-security
measures and account keeping procedures, Know Your Customer (KYC) and Customer Due Diligence
(CDD) measures under the anti-money laundering laws, etc.

4. Protective Measurement for Investors

The Decree stipulates prohibited practices in the sale and purchase of digital asset in the Trading Center in order to
maintain fairness and prevent severe losses to investors in the same fashion as trading in securities market.
Examples of actions which are prohibited under the Decree are:

- Giving false statements regarding the digital token offeror, nature of digital asset etc. that may affect the
decision of investor upon trading in Digital Assets Trading Center;

- Analyzing or speculating the information of the digital token offeror by using incomplete or incorrect or
baseless source;

- Disclosing inside information regarding digital tokens or executing the purchase or sale of such tokens by
using inside information. As for the scope of insider, it shall be assumed that director and executives of
digital token offeror, employees of digital token offeror including persons who may obtain inside information
from the course of providing ICO portal are insiders;

- Sending purchase or sale order of digital asset, or continuously sending purchase or sale order thereof to
mislead the actual amount of trading.

Violators of the above offenses are subjected to both criminal and civil penalty. Directors or responsible persons

of violators that are juristic persons, who are in charge of direction of such violators are also subjected to the same
penalty.

5. Taxation of Digital Asset

At the same time with the enactment of the Decree, the Emergency Decree on the Amendment of the Revenue
Code (Vol. 19) of 2018 was also enacted, and under the said Amendment of the Revenue Code, (i) profits or any
benefits derived from the ownership or possession of cryptocurrency, or (ii) benefits derived from the transfer of
cryptocurrency which exceeds the cost of investment, shall be subjected to 15% withholding tax and income
assessment. However, since there is still no standard to evaluate the value of digital asset in Thai Baht, it may
become difficult in practice to convert digital asset into taxable income in Baht unit.

Conclusion

The enactment of the Decree commences the regulation of ICO and digital business. The implementation of the
Decree requires further sub-regulations which will be announced shortly by the SEC and precedents for both
regulators and business entrepreneurs will soon follow.

At present, there are examples of countries which apply their existing money laundering laws, securities laws or tax
law to the regime of digital assets (e.g. USA and UK), or countries which absolutely prohibit the trade of digital assets
(e.g. PRC). Considering the situation at an international level, Thailand is comparably advanced and prepared for the
digital asset business. From our observation, the private and public sector in Thailand are alert and active to this tide
of technology and the Decree is therefore a step in the right direction, balancing freedom of economic investment and
regulatory control to protect investors.
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COMPREHENSIVE TAX REFORM IN THE PHILIPPINES
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Background

On the first day of 2018, Republic Act No. 10963, otherwise known as the Tax Reform for Acceleration and Inclusion
(“TRAIN Law”) came into force. The TRAIN Law is package 1A of the comprehensive tax reform program of the
Philippine Government. It amended salient provisions of the National Internal Revenue Code of 1997 on personal
income tax, taxes on certain types of passive income, estate tax, donor’s tax, value added tax, excise tax and
documentary stamp tax, as will be discussed in more detail below. Package 1B or House Bill No. 7105, expected to
pass into law within this quarter, will soon follow the track of the TRAIN Law. It proposes to grant a tax amnesty
covering all national internal revenue taxes for the taxable year 2017 and previous years, which have remained unpaid
as of December 31, 2017.

Lowering Personal Income Tax

The TRAIN Law was touted by the Philippine government as its biggest Christmas and New Year gift to the Filipino
people and was promised to enhance the progressivity of the Philippine income tax system, which was adopted two
decades ago. However, while the TRAIN Law did increase disposable income for many taxpayers by adjusting tax
rates and tax brackets, new taxes or increased taxes were also introduced to make up for the losses and better yet,
augment the tax revenues of the Philippine government.

Under the TRAIN Law, individuals earning not more than PHP250,000 are now exempt from income tax while only
minimum wage earners were previously exempted. Furthermore, there will be a two-step downward shift in tax
brackets, as can be seen in the table below comparing the tax rates before and after the TRAIN Law.
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TRAIN Law (Tax Schedule Effective

TRAIN Law (Tax Schedule Effective

NIRC of 1997 January 1, 2018 to December 31, January 1, 2023)
2022)
Not over Not over Not over
PHP10,000 5% PHP250,000 0% PHP250,000 0%
Over 10,000 PHP500 + 10% Over 250,000 20% of the
but not over of the excess but not over excess over Over 250,000 but 15% of the excess
30,000 over 10,000 400,000 PHP250,000 not over 400,000 over PHP250,000
Over 30,000 2,500 + 15% Over 400,000 30,000 + 25% of 22,500 + 20% of
but not over of the excess but not over the excess over  Over 400,000 but the excess over
70,000 over 30,000 800,000 400,000 not over 800,000 400,000
Over 70,000 8,500 + 20% Over 800,000 130,000 + 30% 102,500 + 25% of
but not over of the excess but not over of the excess Over 800,000 but the excess over
140,000 over 70,000 2,000,000 over 800,000 not over 2,000,000 800,000
Over 140,000 22,500 + 25% Over 2,000,000 490,000 + 32% Over 2,000,000 402,500 + 30% of
but not over of the excess but not over of the excess but not over the excess over
250,000 over 140,000 8,000,000 over 2,000,000 8,000,000 2,000,000
2,410,000 +

Over 250,000 50,000 + 30% 35% of the 2,202,500 + 35% of
but not over of the excess excess over the excess over
500,000 over 250,000 Over 8,000,000 8,000,000 Over 8,000,000 8,000,000

125,000 +

32% of the

excess over
Over 500,000 500,000

The TRAIN Law also gave purely self-employed individuals and professionals the option to be taxed at 8% of gross sales
or gross receipts and other non-operating income (“non-compensation income”) in excess of PHP250,000 in lieu of
the graduated tax rates provided above. Meanwhile, for mixed income earners, their compensation income is subject
to the graduated tax rates while their non-compensation income from business or practice of profession may be
subject to 8% tax or the graduated tax rates, depending on whether their non-compensation income exceeds the PHP3
Million VAT threshold.

Certain taxes on passive income were also increased under the TRAIN Law. Tax on capital gains on sale of shares not
traded on the local stock exchange was increased to a flat rate of 15%; prior to the TRAIN Law, capital gains tax of 5%
on the first PHP100,000 and 10% in excess thereof was imposed on sale of shares not traded on the local stock
exchange. Final tax on interest income from a depositary bank under the expanded foreign currency deposit system
has also increased from 7.5% to 15%.

Finally, Philippine Charity Sweepstakes Office and lotto winnings, previously tax-exempt, are now subject to 20% tax

Simplifying Estate and Donor’s Tax

The TRAIN Law dramatically simplified the estate tax and donor’s tax regimes. Estate tax is now fixed at 6% of the net
taxable estate, vis-a-vis the graduated tax rates of 5% to 20% before the TRAIN Law. Some relief was also provided as
estate tax may now be paid in installments within two years from the statutory due date. Donor’s tax was similarly
fixed at 6% of the total gifts in excess of PHP250,000 during the calendar year regardless whether or not the donor and
the donee are related to each other. Prior to the TRAIN Law, donations to a stranger were subject to a 30% donor’s
tax based on the net gift while donations to a related person were subject to graduated tax rates of 2% to 15% on the

-8-
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net gift.

Expansion of the Value-Added Tax (VAT) Base

More in line with its policy of augmenting revenues, the TRAIN Law expanded the tax base for value added tax (VAT),
while maintaining the current tax rate at 12%. To illustrate, foreign currency-denominated sales and sale of gold to
the Bangko Sentral ng Pilipinas (BSP) are no longer entitled to VAT zero-rating. Sale of goods and services to persons
engaged in international shipping or international air transport operations may now only qualify for VAT zero-rating if
goods and services are exclusively used for international shipping or air transport operations. Also, certain deemed
export sale of goods currently subject to VAT zero-rating will be subject to 12% VAT upon (a) the successful
establishment and implementation of an enhanced VAT refund system that will grant refunds of creditable input tax
within 90 days from application and (b) full payment in cash by December 31, 2019 of all pending VAT refund claims as
of December 31, 2017.

Increase in Excise Tax

The TRAIN Law introduced new excise taxes on non-essential services (such as cosmetic procedures and body
enhancements) and sweetened beverages (such as sodas, energy drinks and sweetened fruit juices). In addition,
excise taxes on tobacco products, petroleum products, mineral products and automobiles were generally increased.
Excise tax provisions under the TRAIN Law have been widely criticized as the cause of the recent surge in inflation. In
June 2018, the country’s headline inflation rate further accelerated to a new five-year high of 5.2%, 0.6% higher than
the 4.6% recorded in May.

Increase in Documentary Stamp Tax

Documentary stamp taxes for most types of documents, instruments, loan and papers previously subject to stamp
taxes were also increased by 50% to 100%.

Conclusion and Future Trends

While simplifying certain tax regimes, additional taxes have also been introduced and individual and companies must
take into account the new applicable taxes when entering into transactions.

Package 2 or House Bill No. 7458 has already been filed before the House of Representatives as of March 21, 2018. If
passed into law in its original form, the proposed measure will be known as the “Corporate Income Tax and Incentives
Reform Act,” as it proposes the lowering of corporate income tax, reforming the corporate income tax system,
broadening the tax base by modernizing investment tax incentives, removing excessive tax exemptions and privileges
given to certain industries, and limiting the grant of tax incentives to strategic industries and lagging regions. Package
2 is currently undergoing series of hearings and deliberations, wherein a number of business groups have already
expressed concerns that the proposed removal of a number of tax incentives could dampen interest of potential
investors in the Philippines.
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