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Background
Many businesses have been severely impacted by the COVID-19 pandemic. The pandemic has

caused, especially, to Small and Medium Enterprises (hereinafter referred to individually as an “SME”
or collectively as “SMEs”) not only the loss of customers and revenue, but also a lack of cash flow from
doing business. Unlike large businesses, SMEs have a more limited cash flow, and, in B2B (business-
to-business) transactions, less negotiating power. In addition, SMEs are more likely to encounter
cash conversion cycle problems with customers. If SMEs cannot properly manage this problem, there
is a chance that the SMEs will suffer from a lack of liquidity and eventually go out of business. One
of the methods to prevent such lack of liquidity from occurring with respect to SMEs is to ensure that
SMEs will not be forced to accept unreasonably long credit terms with customers. It has been found
that SMEs in Thailand, particularly when it comes to B2B transactions, are, very often, subject to credit
terms the length of which are the longest in the ASEAN region, and such terms have tended to increase
every year, i.e., 60 days on average and 120 days in some businesses (based on the information
published in 2020)*.

In response to such a strong need for protection of SMEs, the Thai Trade Competition Commission (the
“TCC”) has issued a new regulation pursuant to Section 57 of the Trade Competition Act of 2017%(the
“TCA”): the ‘Trade Competition Commission Notification on Guidelines for the Assessment of Unfair
Trade Practices with respect to Credit Terms for SME business operators, in goods or services, dated
24 May 2021’ (“Regulation on Credit Terms”), to limit the length of the credit terms to be imposed
against business operators dealing with SMEs. The Regulation on Credit Terms was published in the
Government Gazette on 18 June 2021, and will be effective from 16 December 2021. It is expected
that SMEs will benefit from this regulation significantly because it should provide an opportunity to
receive timely payments and reduce the inequality as well as promote fairness in conducting business
for SMEs.

Key takeaways from the Regulation on Credit Terms

e The Regulation on Credit Terms applies to written agreements in which SMEs, who are the sellers
of the goods or services for the trade, manufacturing, and services, allow buyers, including buyers
in the consignment arrangement or similar transactions, to make the payment for the goods or

https://www.bot.or.th/Thai/ResearchAndPublications/articles/Pages/Article_20Aug2020.aspx
Section 57 of the TCA: No business operator shall undertake any conduct resulting in damage on other business operators in any
of the following ways:

by unfairly obstructing the business operation of other business operators;

by unfairly utilizing superior market power or superior bargaining power;

by unfairly setting trading conditions that restrict or prevent the business operation of others; or
by conduct in other ways prescribed in the Commission’s notification.
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services in accordance with the agreed upon conditions and timeframes set out in the Regulation

on Credit Terms.

e Technically, the Regulation on Credit Terms could also apply to the stipulation of the Credit Terms
(defined below) on transactions between SMEs and transactions with large companies’ affiliates
that meet the criteria of SMEs.

o The key definitions provided under the Regulation on Credit Terms are:

- “Small and Medium Enterprises” (SMEs) is defined as:

» A manufacturer of goods i) having no more than 200 employees; or ii) having an annual
turnover not exceeding THB 500,000,000; or

» Aseller of goods or a service provider i) having no more than 100 employees; or ii) having
an annual turnover not exceeding THB 300,000,0003,

- "Credit Terms" is defined as the payment terms of trade credit, evidenced in writing, which
sellers of goods or services allow the buyers of goods or services to settle payment within the
agreed time frame®.

Regarding the definition of SMEs above, it seems as though meeting only one of either i) or ii) of

the respective criteria could enable the business operators to be deemed as SMEs, and, thereby,

allow for the protection provided under the Regulation on Credit Terms, however, in practice, the

TCC may interpret that ii) would be a determining criteria in the case where only one of either i) or

ii) meets such criteria®>. For example, if a business operator is a manufacturer of goods having

only 40 employees, but with an annual turnover of THB 520,000,000, the TCC may interpret that

such business operator shall not be deemed as an SME®.

e The stipulation of Credit Terms between business operators and SMEs in accordance with unfair
trade practices shall be as follows:

- Credit Terms periods

» For general trading, manufacturing, and services business sectors, Credit Terms shall not
exceed 45 days’.

» For agricultural-related products, or agricultural-related products with primary
agricultural processing with a non-complex production process, Credit Terms shall not
exceed 30 days®.

> Parties may set longer Credit Terms if there are ‘business, marketing, or economic
justifications stipulated under the contractual obligations’® related to the payment or
Credit Terms. To date, there is no further clarification with respect to this exception.
Therefore, the TCC will, should there be disputes between the parties, consider whether
such setting of the longer Credit Terms would fall under this exception (i.e., considering
the business, marketing, or economic grounds) on a case-by-case basis, taking into
account the arguments raised by both parties.

- How to count Credit Terms

» The Credit Terms shall start from the day on which (i) such goods or services are delivered
according to the quantity, type, and quality standard of goods or services as agreed; and
(ii) the delivery of documentation is completed®®.

3 Clause 2 of the Regulation on Credit Terms

4 Ibid.

5 This is because the definition of SMEs under the Regulation on Credit Terms is based on that of the ‘Ministerial Regulation
Prescribing the Criteria for Small and Medium Sized Enterprises of 2019 dated 20 December 2019’ (“Ministerial Regulation under
SME Act”), which was issued under the Small and Medium Sized Enterprises Promotion Act of 2000, hence, from the perspective
of the TCC, the interpretation thereof should be based on the Ministerial Regulation under SME Act in which Section 5 provides,
that, “In the case that the enterprise has got a number of employees that matches one type of enterprise, but the sales matches
another type of enterprise, the sales shall be used for the determination” (Note: For clarity, the latter part could be read to mean
“...for the determination of the type of such enterprise). This view is reinforced by the TCC’s opinion and example provided on
p.5 - 6 of the TCC’'s summary of the public hearing on the draft ‘Trade Competition Commission Notification on Guidelines for the
Assessment of Unfair Trade Practices with respect to Credit Terms for SME business operators, in goods or services, which was
conducted between 8 February 2021 and 12 March 2021 dated May 2021.

Ibid.

Clause 4 (1) (a) of the Regulation on Credit Terms

Clause 4 (1) (b) of the Regulation on Credit Terms

Clause 4 (1) paragraph 2 of the Regulation on Credit Terms

10 Clause 4 (2) of the Regulation on Credit Terms
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» In the case of consignment, it shall begin from the day of goods being sold according to

the quantity or the rate agreed under the ordinary course of business!?.
- Payment for Credit Terms
The following processes must be taken:

» The business operators who are the trading partners with an SME must provide proof of
the steps for payment under the ordinary course of business. For instance, the method
of payment, e.g., payment by cash, installment, credit card, deposit or other e-payments
methods, must be clearly stipulated; and

» The SME shall also show to the other business operators the evidence in relation to
employment or document showing the turnover to confirm the status as an SME*2.

e Any act relating to the Credit Terms shall be deemed unfair in violation of the Regulation on Credit
Terms if it falls under any of the following:
- Anunjustified delay in making payment for goods or services in excess of the stipulated Credit
Terms;
- Anunjustified change of Credit Terms or other contractual obligations without at least 60 days'
prior notice; or
- Any other acts forced unfairly upon an SME by the other trade partners, such as the special
stipulation on the Credit Terms conditions, which could cause unnecessary burden to the
contractual party etc.™
e Failure to comply with the Regulation on Credit Terms may be subject to the following penalties
under the TCA:
- Suspension order issued by the TCC, e.g., the violator must appropriately reduce the Credit
Terms;
- Administrative fines not exceeding 10% of annual turnover of the violator; and®®
- Civil damages claims brought by injured persons, e.g., SMEs.*®

Our remarks

The Regulation on Credit Terms sets out stricter standards for Credit Terms. It should be noted that
the Regulation on Credit Terms is only applicable to SMEs. As a result, it must be confirmed that the
future sale and purchase agreements, as well as invoices and payments involving SMEs, contain the
provisions regarding the Credit Terms, which are in accordance with the Regulation on Credit Terms.
Business operators that have commercial interactions in the supply chain with SMEs should be aware
of the requirements, including platform who may receive the payment on behalf of sellers, in order to
be able to comply with the Credit Terms when transferring payments to sellers who are SMEs.
Although there is still an exception that allows parties to agree otherwise on the Credit Terms, the
criteria thereof still remain unclear and will depend on the consideration of the TCC and/or courts on
a case-by-case basis. Thus, prudent business operators should, with the support of a professional
legal advisor, ensure that transactions with SMEs that involve the Credit Terms are in line with the
Regulation on Credit Terms, so as to avoid high penalties as stipulated above.
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Clause 4 (3) of the Regulation on Credit Terms
Clause 4 (3) of the Regulation on Credit Terms
Clause 5 of the Regulation on Credit Terms
Section 60 of the TCA

Section 82 of the TCA

Section 69 of the TCA
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Other Publications

Recently we also featured in a number of articles and books covering a wide range of legal areas to address
the latest legal issues. Please follow the link below to access each publications.

Lexology GTDT - Occupational Health & Safety 2022 - Thailand

This article enabling side-by-side comparison of local insights into legislation,
regulations and codes of practice; employer duties and responsibilities; worker duties
and responsibilities; workplace hazards and risk management; liabilities, enforcement
and penalties; and recent trends.

Lexology GTDT - Real Estate 2021 — Thailand

This article provides comparative analysis of real estate regulations in different
jurisdictions worldwide, with answers to crucial questions in key areas such as:
acquisition of real estate, including recording conveyance documents, foreign
investors, investment entities, leases and mortgages and contracts and financing,
including liens, interest, enforcement, protection of collateral, covenants and
bankruptcy.

Global Legal Insights - Fintech 2020 Second Edition Thailand

This publication covers approaches and developments, the Fintech offering in each
jurisdiction, regulatory and insurance technology, regulatory bodies, key regulations
and regulatory approaches, restrictions, and cross-border business in Thailand and
other jurisdictions.
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