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Assessment of Legal Costs in the SICC 
 

シンガポールにおける裁判では、勝訴当事者が要した訴訟費用については原則として敗訴者に一定の負担が命じら
れることとなる。その負担額については、通常の裁判所（High Court）と、国際商事裁判所（SICC）とでは異な
る基準が用いられている。基本的には SICCの方がより高い敗訴者負担額となる可能性が高いが、その考え方の詳
細はこれまで必ずしも明らかとされてこなかった。本稿では、SICC における敗訴者が負担すべき費用の考え方に
ついて、初めてその詳細を示した近時の裁判例について紹介する。 

Executive summary  

In a recent decision dated 25 November 2022, the Singapore Court of Appeal in Senda International Capital Ltd v 
Kiri Industries Ltd [2022] SGCA(I) 10 (“Senda”) set out clear guiding principles for the assessment of legal costs in 
the Singapore International Commercial Court (“SICC”). 

In Senda, the Court of Appeal set out, for the first time, its opinion on how “reasonable costs” in the context of 
assessment of costs in the SICC should be interpreted, and how the SICC should go about in its assessment of 
reasonable costs. 

Factual background 

The dispute in Senda concerned a minority oppression claim. The appellant and respondent had been joint venture 
partners in a venture for the acquisition of a leading dye and chemical manufacturing company. The relationship 
between the two joint venture partners soured after the appellant became the majority shareholder in the joint 
venture company, as (among other things) the appellant caused the target company to enter into transactions 
which were commercially unfair to the respondent. 

The respondent thus commenced a minority oppression claim in the High Court, which was subsequently 
transferred to the SICC. It was heard in two tranches: one to determine the appellant’s liability for minority 
oppression (the “Liability Tranche”), and one to determine the proper valuation of the respondent’s shareholding 
for the purposes of a buyout (the “Quantum Tranche”). The SICC ruled in favour of the respondent in the Liability 
Tranche, issuing a share buyout order against the appellant and ordering that the respondent be awarded “full 
costs”, to be taxed if not agreed.  

Following the conclusion of the Quantum Tranche, the SICC ordered costs submissions from both parties, and 
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 subsequently handed down its decision on costs (the “Costs Judgment”). The key findings in the Costs Judgment 

which are relevant to the appeal in Senda are as follows:  

1. In assessing the respondent’s costs incurred subsequent to the transfer to the SICC (“post-transfer costs”), 
the SICC considered the guidelines set out in Order 110 Rule 46(1) of the ROC 2014 for “reasonable costs” to 
be awarded.  

2. The SICC concluded that “reasonable costs” meant all costs that had been “sensibly and reasonably incurred”, 
and that costs incurred in arguing matters that were doomed to fail and/or meant to oppress the other party 
would not be considered reasonable. In this respect, the SICC drew a comparison to the assessment of costs 
in the High Court under Order 59 Rule 20 of the ROC 2014, which uses the phrase “costs … reasonably incurred 
or … reasonable in amount”. The SICC noted that the use of the word “reasonable” twice in order 59 for costs 
in the High Court, as opposed to just once in Order 110 for costs in the SICC, suggested that costs assessed in 
the High Court would undergo two levels of “attenuation” (that is, the reduction of the costs claimed on the 
basis of reasonableness) and that costs assessed in the SICC would only undergo one level of “attenuation”. 
This, the SICC said, would explain why costs awarded by the SICC were generally higher than those awarded 
by the High Court. 

3. The SICC further noted that the respondent had unreasonably pursued an issue concerning account of profits 
in the Quantum Phase for which it was not inclined to award costs. However, as the respondent had not 
provided an issue-by-issue breakdown of its costs, the SICC was forced to assess the appropriate deduction 
for this issue by considering how much more the respondent would have received in the valuation had it 
succeeded on the account of profits issue, and then deducting that percentage from the overall costs claim 
submitted by the respondent in its costs submissions. 

The appellant subsequently appealed against the Costs Judgment, raising the following issues to be resolved on 
appeal: 

1. What should be the proper interpretation of “reasonable costs” under Order 110 Rule 46 of the ROC 2014? 

2. How should such “reasonable costs” be assessed? 

3. Taking into account the above, did the SICC err in its assessment of the post-transfer costs? 

Key determinations 

The Court of Appeal, in its judgement, for the first time, provided clarity on the interpretation of “reasonable costs” 
in relation to the SICC specifically, and how the considerations and procedure for assessing “reasonable costs” 
would differ from the costs assessment exercise conducted before the High Court. 

Interpretation of “reasonable costs” 

The Court of Appeal was clear that the way “reasonable costs” are assessed in the High Court and in the SICC are 
“fundamentally distinct”. The two regimes are not related to each other in a way which would allow the costs 
claimable under each regime to be meaningfully compared with each other. This is because, among other things, 
the policy consideration of access to justice, which is relevant for costs in the High Court, is in the SICC superseded 
by the commercial consideration of ensuring that a successful litigant is not left out of pocket.  

Thus, while the costs before the High Court are to be assessed according to the objective consideration of what 
the successful party ought to be able to recover, costs before the SICC are to be assessed according to the subjective 
consideration of what level of costs the successful party has in fact reasonably occurred. In practice, this is likely 
to lead to costs in the SICC being higher than those awarded in the High Court, but the Court of Appeal was of the 
view that this was simply a consequence of the two regimes utilising different bases for assessment. The Court of 
Appeal thus rejected the ‘double attenuation’ explanation that had been adopted by the High Court. 

The Court of Appeal further stressed that in the assessment of “reasonable costs”, there are two inseparable 
aspects of the inquiry: (1) whether the costs were reasonably incurred, and (2) whether they are in a reasonable 
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 amount. What is important is to conduct a holistic inquiry into whether the overall expense incurred by the litigant 

is reasonable in all the circumstances.  

The Court of Appeal further pointed to the list of factors set out in paragraph 152(3) of the SICC Practice Directions, 
which would guide the inquiry on assessing reasonable costs. This list suggests that the SICC may consider, among 
others, the conduct of the parties, the complexity of the subject-matter, and the time and effort expended on the 
proceedings. 

Burden of proof for the assessment of “reasonable costs” 

The Court of Appeal also laid down clear guidance on where the burden of proof rests when it comes to the 
assessment of reasonable costs. The Court of Appeal noted that the successful party, who seeks to persuade the 
court that it is entitled to the costs it claims, must bear the burden of proof in showing that the costs they claim 
are in fact “reasonable costs”. In doing this, they must provide sufficient information of its incurred costs as well 
as a breakdown of said costs, including: (1) a breakdown of the claimed costs, in terms of number of hours claimed; 
(2) information on who those hours are incurred by, including their levels of seniority and hourly rates; and (3) an 
explanation as to the types of work the costs have been claimed for. The Court of Appeal also echoed observations 
from earlier judgments that it would be helpful to have a breakdown of the claimed costs into stages, showing the 
amount of costs claimed for each phase of the proceedings. 

Only once the successful party has provided sufficient evidence to show that their costs are reasonable costs, does 
the burden of proof shift to the opposing party to provide evidence showing why the costs are not, in fact, 
reasonable. While determining this will be largely dependent on the unique facts of each case, the Court of Appeal 
noted that one way to show costs are unreasonable would be for the opposing counsel to provide information on 
how much they themselves had incurred as costs in the proceedings, to provide the SICC with a way to determine 
what the appropriate level of costs would be. 

In determining what should be considered a reasonable level of costs, the Court of Appeal noted that reliance on 
previous costs judgments handed down by the SICC could serve, at best, as a check on whether the costs claimed 
in the instant case were reasonable. However, as the costs assessment exercise is ultimately a subjective one, 
amounts awarded in previous cases cannot be used as a benchmark for what would be an appropriate amount of 
costs in the instant case. 

Conclusion 

The Court of Appeal’s decision in Senda serves as an important contribution to the small, but growing, pool of 
jurisprudence providing insight into the way the SICC assesses party-and-party costs. As the assessment of costs 
before the SICC expressly does not use the guidelines in Appendix G as a benchmark, such clear guidance from the 
Court of Appeal is welcome as it sheds light on how costs between parties will be assessed in the international 
disputes that come to the SICC to be decided. 
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Renewable energy projects open to full foreign ownership  
 

昨今の世界的な脱炭素への動きや、直近の化石燃料の高騰などを受けて、フィリピンでは再生可能エネルギーの利
用を推進する動きが活発化しつつある。その政策の一つとして、再生可能エネルギー分野に対する外資規制が撤廃
された。外国投資家にとっては大きな投資機会になる可能性があり、本稿ではかかる制度改正について紹介する。 

On 15 November 2022, the Department of Energy (“DOE”) issued Department Circular No. DC2022-11-0034 
prescribing amendments to the implementing rules and regulations of the Renewable Energy Act, and allowing for 
corporations that are fully foreign owned to enter into renewable energy service and operating contracts with the 
Philippine government.  

Background 

Republic Act No. 9513 or the Renewable Energy Act (“RE Act”) was enacted on 16 December 2008, and established 
the framework for the accelerated development and advancement of renewable energy resources (“RE 
Resources”). It also provided for incentives for renewable energy projects and activities of renewable energy 
developers (“RE Developers”). 

The RE Act defines RE Developers simply as individual/s or a group of individuals formed in accordance with existing 
Philippine laws engaged in the exploration, development and utilization of RE Resources and actual operation of 
RE systems/facilities. RE Resources were in turn defined as energy resources that do not have an upper limit on 
the total quantity to be used, which are renewable on a regular basis and whose renewal rate is relatively rapid. 
The RE Act mentions that RE Resources include, among others, biomass, solar, wind, geothermal, ocean energy, 
hydropower (conforming with internationally accepted norms and standards on dams), and other emerging 
renewable energy technologies. 

Although the RE Act does not provide for nationality requirements of RE Developers, nationality based restrictions 
were introduced in DOE Department Circular No. DC2009-05-0008 or the implementing rules and regulations of 
the RE Act (“2009 IRR”). In particular, Section 19(B), Rule 6 of the 2009 IRR provided that the State may enter into 
co-production, joint venture or co-production sharing agreements with Filipino citizens or corporations or 
associations at least 60% of whose capital is owned by Filipinos. 

Department of Justice’s Opinion 

Such nationality based restrictions were questioned through requests for opinion submitted in 2022 by the DOE 
to the Department of Justice (“DOJ”), inquiring on the maximum foreign ownership allowed for renewable energy 
development under the1987 Philippine Constitution. 

In DOJ Opinion No. 21, series of 2022 dated 29 September 2022 (“Opinion No. 21”), the DOJ opined that Article 
XII, Section 2 of the 1987 Philippine Constitution in referring to “all forces of potential energy” and “all natural 
resources” as being owned by the State, could not have intended to include the sun, wind or ocean as these are 
not subject of appropriation. Further, the DOJ was of the view that all forces of “potential energy” mentioned in 
the 1987 Philippine Constitution excluded “kinetic energy”, and in a technical sense, renewable energy sources 
such as solar, wind, hydro and ocean or tidal energy were kinetic energy sources rather than potential energy 
sources. Hence, the 40% foreign equity limitation to participate in the exploration, development and utilization of 
natural resources stated in the 1987 Philippine Constitution had no application to inexhaustible renewable energy 
resources.   

The DOJ, however, qualified that despite its interpretation of the 1987 Philippine Constitution, the limitations 
under Section 19 of the 2009 IRR (i.e., that solar, wind, hydro and ocean tidal energy is subject to 40% foreign 
limitation) would continue, unless the 2009 IRR was amended. Similarly, Presidential Decree No. 1067 or the Water 
Code of the Philippines and jurisprudence, which limited the appropriation of waters direct from the source for 
power generation to Filipino citizens or juridical persons, will also continue to prevail, unless separately repealed 
or reversed.  
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 In a subsequent DOJ Opinion No. 23, series of 2022, the DOJ reiterated its discussions in Opinion No. 21, and 

further clarified that the nationality requirement of the Water Code is applicable because rivers, lakes, streams 
and other inland bodies of water are considered exhaustible resources which can dry up in extreme weather 
conditions or climate change (unlike the sea and ocean). However, once such waters pass through the dam, it is 
converted to or considered as kinetic energy, and the exploration, development and utilization of such kinetic 
energy for power generation no longer falls within the ambit of the term “natural resources” of the 1987 Philippine 
Constitution and limited to 40% foreign equity participation. 

Amendments to the 2009 IRR 

Based on the above DOJ Opinions, the DOE introduced changes to the 2009 IRR through Department Circular No. 
DC2022-11-0034, as follows: 

a) Deletion of Section 19(A) of the 2009 IRR 

Section 19(A) of the 2009 IRR which provided that “All forces of potential energy and other natural 
resources are owned by the State and shall not be alienated. These include potential energy sources 
such as kinetic energy from water, marine current and wind; thermal energy from solar, ocean, 
geothermal and biomass.”, was deleted in its entirety. 

b) Amendment to Section 19(B) of the 2009 IRR  

The original text of Section 19(B) of the 2009 IRR which provided that the State may enter into co-
production, joint venture or co-production sharing agreements with Filipino citizens or corporations or 
associations at least 60% of whose capital is owned by Filipino, has been amended to now read that 
“(t)he State may directly undertake the exploration, development, production and utilization of RE 
resources, or it may entire into RE Service or Operating Contracts with Filipino and/or foreign citizens or 
Filipino and/or foreign owned corporations and associations”. 

Notwithstanding such amendments, it should be noted that following activities continue to be reserved 
for Filipino citizens or corporations whose capital is at least 60% owned by Filipinos:  

(i) Appropriation of waters directly from a natural source 

(ii) Exploration, development and utilization of geothermal resources, except for financial or 
technical assistance agreements covering the large-scale exploration, development and 
utilization thereof  

(iii) Utilization of timber and non-timber forest products originating from land or public domain and 
private lands (where the collection, harvesting and processing are permitted), or the utilization 
of naturally occurring flora on lands of public domain 

In addition to the above, Department Circular No. DC2022-11-0034 also repealed Sections 3.19, 4.2.1 and 4.2.3 of 
Department Circular No. DC2019-10-0013 or the Omnibus Guidelines Governing the Award and Administration of 
Renewable Energy Contracts and the Registration of RE Developers (“Omnibus Guidelines”). Said sections in the 
Omnibus Guidelines limited persons qualified to apply for renewable energy contracts to Filipino citizens or 
corporations whose capital is at least 60% owned by Filipinos, or to joint ventures or consortiums which organized 
themselves as a corporation, and complied with the nationality requirements. 

Conclusion 

As countries grapple with the climate crisis and increasing cost of fuel, the changes initiated by Department Circular 
No. DC2022-11-0034 signal that the Philippine government is seeking to diversify the country’s energy sources and 
promote the development and growth of the renewable energy sector. This paves the way for foreign investors to 
participate in up to 100% in the exploration, development and use of renewable energy, such as biomass, solar, 
wind, ocean energy and hydropower, in the Philippines.  
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Overview of the New Registration of Associations Law 
 

2022年 10月 28日、ミャンマー国家行政院は協会登録法を制定し、ミャンマー国内で活動する非政府組織（NGO）
に対して登録制度を導入した。同法は、非政府組織に対して登録を義務づけることで政府の資金的援助を求める権
利や不動産を所有する権利等を付与する一方で、年次及び四半期毎の報告書の提出を求めることで組織の活動の監
視を強化している。ミャンマー国外で設立された非政府組織でも、ミャンマー国内で活動する場合にはこの登録が
義務づけられることに留意が必要である。 

Background 

On 28 October 2022, the State Administration Council enacted the Registration of Associations Law 2022 (“RAL 
2022”) by Notification No.46/2022, which replaces and repeals the Registration of Association Law 2014 (“RAL 
2014”). The RAL 2022 establishes the revised legal framework for the registration of local non-governmental 
organizations (“NGOs”) and international non-governmental organizations (“INGOs”). The objectives of the RAL 
2022 are to implement a system in respect of the registration of organizations, get support from the relevant 
government ministries and recognize the activities of the organization as being benefit for the State and citizens. 
NGOs and INGOs registered under the RAL 2022 are given the lists of rights, among others, the right to receive 
grants, funds and donations from local and international organizations, the right to sue and be sued, the right to 
open bank accounts, and the right to possess moveable and immoveable property in accordance with the law. 

A summary of the provisions of the RAL 2022 is provided below: 

1. Definition of NGO and INGO  

The RAL 2022 provides the definition of NGO and INGO. NGO is defined as “a non-governmental organization 
registered under this law, formed by 5 or more citizens to carry out non-profit social activities for the benefit of 
the State and citizens in keeping with the rights in the Constitution. This expression includes branches opened with 
the permission of the relevant registration board”.  

INGO is defined as “an organization legally established in a foreign country, registered as an international non-
governmental organization under this law with the Union Registration Board, with at least 40% of its executive 
members being Myanmar nationals, in order to carry out non-profit social activities in the State. This expression 
also includes branches opened in the State with the approval of the Union Registration Board”. It should be noted 
that executive committees of INGOs are required to include at least 40% Myanmar citizens as per the definition of 
INGO in the RAL 2022, while no such requirement was specified under the RAL 2014. 

2. Unregistered and existing organizations 

Under the RAL 2022, if the unregistered NGOs and INGOs formed before the enforcement of the RAL 2022 wish to 
continue operations, they must apply for registration within 60days from the date on which the RAL 2022 was 
enacted (i.e., by 27 December 2022). 

The existing NGOs and INGOs formed and registered under the RAL 2014 may continue to operate until their 
registration certificate expires, provided that they are in compliance with the provisions under the RAL 2022. If 
they wish to continue operating thereafter, they must reapply for a registration certificate under the RAL 2022. 
Notably, RAL 2022 does not provide a grace period for existing NGOs and INGOs who certificate of registration 
under the RAL 2014 has expired. 

3. Organizations exempt from registration 

The RAL 2022 provides that the following organizations are exempt from applying for registration: 

(a) Organizations that work directly or indirectly on religious, faith, economic and political issues in 
accordance with any existing law; 
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 (b) Political parties that must apply to the Union Election Commission under the Political Parties Registration 

Law; 

(c) Organizations established under any existing law; and 

(d) Committees or organizations formed by government departments at the Union, Regional, State, or Union 
Territory level. 

4. Registration requirements for organizations 

The NGOs and INGOs who wish to register under the RAL 2022 are required to submit, among others, an 
organization name; the names of organization’s head; the location and address; the number of executive 
committee members and the members of the organization; a constitution of the organization; the objective of the 
organization; a recommendation from the relevant government department related to the operations and 
objectives of the organization; and an undertaking to comply with existing Myanmar laws. 

Under the RAL 2022, INGOs registration require submission of additional documents such as proof of 
establishment in the country of origin; an additional recommendation from the Ministry of Investment and Foreign 
Economic Relations and the Ministry of Immigration and Population; a specification of the source of funds to be 
used for operations; opinion remarks letter of the Ministry of Foreign Affairs; and a draft memorandum of 
understanding. 

After submitting the required documents, the relevant registration board will issue a temporary registration 
certificate to the NGOs and INGOs within 21 days from the date of application. And then the relevant registration 
board will issue the registration certificate within 30 days from the date of the decision if it decides to allow the 
registration. The registration certificate of NGOs and INGOs issued under the RAL 2022 will be valid for 5 years 
from the date of the approval by the relevant registration body. In the event the application is rejected, the NGOs 
or INGOs may amend the initial application for resubmission within 30 days from the date of rejection. If the 
resubmission is again rejected, the decision will be final and cannot be appealed.  

5. Obligations to report 

NGOs and INGOs that have obtained a registration certificate under the RAL 2022 are required to submit an annual 
report to the relevant registration board within 60 days after the end of December each year together with a copy 
of the report to the relevant ministry that issued the recommendation. In addition to the submission of annual 
report, NGOs and INGOs are required to submit a quarterly report on their activities to the relevant Township 
General Administration Department. 

Failure to submit an annual report for five continuous years shall cause the relevant NGO or INGO to be considered 
as a non-existing association. The INGO may however apply for a registration certificate anew. 

6. Approval requirements 

The RAL 2022 provides for various approval requirements for NGOs and INGOs. NGOs and INGOs that wish to apply 
for change of name, address of the organization or change of executive members or change or expand the 
objectives and activities stated at the time of approval, must make a submission to the relevant registration board 
to obtain approval together with the recommendations from the relevant ministry that issued the 
recommendation which concerned with the objectives and activities of the NGO/INGO.  

NGOs or INGOs that want to carry out emergency assistance in an area declared by the State as a natural disaster 
area in accordance with the Natural Disaster Management Law 2013 must obtain approval and cooperation from 
the local administration, stating the quantity of funds and goods to be donated, the estimated value of these items, 
and the activities to be carried out. 
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 7. Penalties 

The RAL 2022 provides the administrative penalties that may be imposed on the organizations who fail to comply 
with the obligations. These penalties include a warning, limitation of activities for a specified period of time, 
temporary suspension and revocation of registration certificates. 

Moreover, the RAL 2022 provides that officer in charge of the NGOs and INGOs (chairman, secretary or executive 
members) who fails to comply with the prohibitions under the RAL 2022 will be liable to serve a term of 
imprisonment ranging from 2 years to 5 years or subject to a fine ranging from 500,000 Kyats to 5,000,000 Kyats 
(SGD 323 to SGD 3,234) or both.  

Conclusion 

The RAL 2022 introduces comprehensive provisions regarding registration, obligations, prohibitions and penalties 
for NGOs and INGOs. NGOs and INGOs operating in Myanmar must pay attention to the provisions of the RAL 2022 
and immediately apply for registration in case they are unregistered or their registration under the RAL 2014 has 
expired or is about to expire.  
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