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Singapore High Court Orders Specific Performance of a

Mediation Agreement
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Singapore High Court Orders Specific
Performance of a Mediation Agreement

Introduction

In a judgment released on 27 March 2023, the
Singapore High Court ordered the respondent to
refer a dispute to mediation in accordance with a
mediation clause found in the contract. Such an
order for specific performance of a mediation clause
is rare because specific performance is an equitable
remedy that is only given at the discretion of the
court. It is not available as of right, and typically only
awarded if damages is deemed inadequate for the
aggrieved party. This case demonstrates the
commitment that Singapore courts have to
respecting and upholding parties’ agreements on
dispute resolution mechanisms, whether in
mediation or arbitration.

Key Facts

In Maxx Engineering Works Pte Ltd v PQ Builders
Pte Ltd [2023] SGHC 71, the dispute resolution
provisions in the contract between the parties (“Sub-
Contract”) were as follows:

“b4. If a dispute arises between the parties under
or out of or in connection with this Sub Contract [sic]
or under or out of or in connection with the Sub-
Contract Works, the parties shall endeavor to
resolve the dispute through negotiations. If
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negotiations fail, the parties shall refer the
dispute for mediation at the Singapore Mediation
Centre in accordance with the Mediation Rules
for the time being in force. For the avoidance of
doubt, prior reference of the dispute to mediation
under this clause shall not be a condition
precedent for its reference to arbitration by either
party nor shall it affect either party’s rights to refer the
dispute to arbitration under Clause 55 below.

55. Inthe event of any dispute between the parties
in connection with or arising out of this Sub-Contract
or the Sub-Contract Works, including any dispute as
to the existence, validity or termination of this Sub-
Contract, and such dispute is not resolved by the
parties in accordance with Clause 54, the parties
shall refer the dispute for arbitration by an arbitrator
agreed upon by the parties within 14 days of either
party giving written notice requiring arbitration to the
other, ... . The place of the arbitration shall be
Singapore and the arbitration shall be governed by
the Arbitration Act (Chapter 10) as may be amended
from time to time.”

Clause 54 appears to suggest parties could refer a
dispute to arbitration even without having gone
through mediation. Indeed, the respondent PQ
referred the dispute to arbitration pursuant to Clause
55 of the Sub-Contract without referring the dispute
to mediation. In response, Maxx commenced an
action in the Singapore High Court for, amongst
other things, an order to compel PQ to refer the
dispute to mediation on the basis that the parties
were legally obligated under Clause 54 to do so.

Case Analysis

The High Court found that the word “shall” obliged
the parties to refer the dispute to mediation in the
event that negotiations failed. Under the facts of the
case, Clause 54 applied and PQ was required to
refer the dispute to mediation.

The Court went on to consider whether an order for
specific performance was warranted. It considered
the following factors:
(a) whether damages would be an adequate
remedy if the order was not made;
(b) whether PQ would suffer substantial
hardship from the order;
(c) whether the order would be futile;
(d) whether the order would be impractical; and
(e) whether there were other factors that would
render granting the order just and equitable
in the circumstances of this case.

© 2023 Nagashima Ohno & Tsunematsu



NAGASHIMA OHNO & TSUNEMATSU

BRAID=DNDEZRICDVT. FHHFr(E. BEEREFRESD
BEEUTATDTHDRAEERDATHULWVRE & (&
257, PQICEDTEUVEENED D EVFENE
BRICTRDATEEMEIC DV TIEEEA W EHIR LTz, IX
T I HR=IVAET S —ICRAECER Y DHERDE
WaId2E, AEHREZERI DL BROENZH
BACIRETRCEEVWDTEERNR AT Y TDFEZE
EZEI DL FEBITHIBUSNIZBE(IC PQ AZENSD
ATV I ZEBFUREMNEDIHEHIRT D ICHTz> THEER
DEFE L ORECRHSNIERM DI,

E5CHHFEEBECREZGUD I EFEENDT
DATF+4—(TED EHRUTE. TDEBAE U T, 33T
MESBENETNTNAEICIDINEZZZ T DUECH
BT ETROEREICK D TRETRYU —HILIR MOIE
HZEEIETBER<MPERRIDIEERDI LR
U BHFRIIEBE CLDAEOEREEE LS
DEWNZR CNUTRIFD R Z HEE I DEHIFRDT
HICEEET D,

.~y olo]ts

AEBR(F EBENBRICPHEFRORPCHO>IEEETH
D &5 (RS IHMPEBIIRORIHRESEMF E SN TULVRWNICE
M S T AEEEF T EARIERIIFEIARETEDT
3B SFEAMEN EDERS (CH DN ERIN S RIETER
P OMENRPFERFERERDEDIEDTHDEND
S U AR—=ILDBIENFHEREEDBE IR Y > AN K
HRC K> THHTIT BN, S (&, FAEI5ERIE
(C Tshalll DESRBFENRXEZANDINE DM 2K
LUEH(IEDORTEE(CIRT T DIHNEND D, 125, 2
HRCEBNRXEN RN D EBETE. HEEN AR
M 2ERE IR MEZEB UL LTREAFEICEARTD
DTHNZE. FAEOEREEEVLWDTEFIATIRETHD.

SUAR=IVE BEDRSDA> TS, SL—Z207
O3 A AEOFIAZZDEHCE DY Y — R &K
T U. &L - PR (CRD BRI FRRRFE & U THRE
EHUEDTE T, HIRE S 2HR-ILIAEEY—(&
5400 HHEBDOIUFZUNIEL. TDDSED 70%LL LHFIHE
THEFEL TS, Few S2UAR—ILERREEE> 5 —(C
(F. ERDEEE - Ut ZFH DOHFERTORERREIEZLE
I EDTEZERREAD) RILDFET Do

On the first three factors, the Court found that
damages would have been an inadequate and
unsuitable substitute for the bargain for mediation,
and that there was no evidence that substantial
hardship would be caused to PQ or that mediation
was a futile exercise. Moreover, given that there
were specific and concrete steps to be taken to refer
the dispute to mediation, such as replying to the
Singapore Mediation Centre to confirm its assent to
mediation, providing dates for mediation, and
providing its case summary to the mediator, there
would be no serious difficulty or impracticability in
determining whether PQ had complied with such
steps in the event of an order for specific
performance.

Crucially, the Court found that it was just and
equitable to order that parties mediate. The Court
reasoned that both parties stood to benefit from
mediation, as it would have provided both parties
with the opportunity to resolve their dispute without
incurring further legal costs or substantial delay. The
Court wished to respect the parties’ choice to
mediate, which was also in line with the Court’s
policy of promoting amicable dispute resolution.

Conclusion

This case is unique as the Court ordered mediation
even though it was not a pre-requisite to the
commencement of arbitration, and parties were
already in the middle of arbitration proceedings. The
order for specific performance of a mediation
agreement further affirms the strong belief by
Singapore institutions that mediation is a valuable
and efficient way of resolving disputes that is worth
attempting regardless of the stage of the litigation or
arbitration proceeding. Moving forward, parties
should carefully consider during the contract
negotiations process whether to use mandatory
wording like “shall” for referencing disputes to
mediation. Such an option is always open even
without mandatory language in the contract so long
as both parties are willing to give it a try, as there are
nevertheless still time and cost considerations when
preparing for and attending mediations.

Singapore has made significant efforts to promote
mediation as an effective alternative to litigation and
arbitration, investing heavily in the development of
mediation infrastructure, training programs, and
legislative frameworks that support the use of
mediation in resolving disputes. The Singapore
Mediation Centre has mediated over 5,400 cases of
which more than 70% were successfully settled, and
the Singapore International Mediation Centre even
has a panel of international mediators who are able
to facilitate cross-border mediation between parties
of different nationalities and cultures.
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Nagashima Ohno & Tsunematsu is the first integrated full-service law firm in Japan and
one of the foremost providers of international and commercial legal services based in
Tokyo. The firm’s overseas network includes locations in New York, Singapore,
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