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I. Introduction 

On June 14, 2023, an amendment of the Unfair Competition Prevention Act of Japan (the “UCPA”) was 
promulgated.  There are several notable changes that are effectuated by this amendment including, inter alia, a 
change establishing certain legal protections relating to intangible objects, especially when they are displayed or 
used in virtual reality spaces such as a metaverse, and the enactment of a new law addressing international 
disputes that concern wrongful acquisition, use and/or disclosure of trade secrets.  In this newsletter, we explain 
the following two changes: 

(i) Amendment to Article 2(1)(iii) of the UCPA (the “Article 2(1)(iii) Amendment”) 
(establishing that the act of providing, through telecommunication lines, goods that imitate the form of 
another person’s goods, constitutes unfair compe��on); and 

(ii) Establishment of New Articles 19-2 and 19-3 of the UCPA (the “Newly Enacted Articles 19-2 and 19-3”) 
(establishing that, with respect to disputes concerning wrongful acquisition, use and/or disclosure of trade 
secrets, new provisions are stipulated addressing whether or not Japanese courts have jurisdiction over 
such cases and whether the UCPA is applicable in such cases). 

 
Please be advised that the Article 2(1)(iii) Amendment and the Newly Enacted Articles 19-2 and 19-3 will come 
into effect by no later than June 13, 2024.  As of June 21, 2023, the specific date when such amendment and new 
law take effect has not been announced. 
 

II. The Article 2(1)(iii) Amendment 

The Legislature, in enacting Article 2(1)(iii) of the UCPA, sought to prevent so-called “dead copies” (i.e., counterfeit 
goods, imitation, etc.) by classifying some acts with respect to “dead copies” as “unfair competition”.  The current 
Article 2(1)(iii) of the UCPA sets forth that the act of (i) transferring, (ii) leasing, (iii) displaying for the purpose of 
transfer or lease, (iv) exporting, or (v) importing goods that imitate the form of another person’s goods (excluding 
the form which is indispensable for ensuring the function of the goods) constitutes “unfair competition.”  Under 
the UCPA, a person whose business interests have been infringed by an act constituting unfair competition under 
the UCPA can seek an injunction suspending or preventing the infringing act and/or an award for compensatory 
damages by commencing a legal proceeding against the violator. 

 

In recent years, technologies relating to virtual reality spaces such as a metaverse have developed, and a variety 
of businesses using such technologies have emerged.  To keep up with these advances, the Unfair Competition 
Prevention Subcommittee, a subcommittee formed in the Intellectual Property Committee formed in the Industrial 
Structure Council formed in Japan’s Ministry of Economy, Trade and Industry (METI), considered whether the 
current Article 2(1)(iii) of the UCPA can be applied to the commission of acts relating to goods that imitate the form 
of another person’s goods in a realm where both the real world and a virtual world intersect (whether the act of 
transferring intangible goods in a virtual world that imitate the form of another person’s goods existing in the real 
world, constitutes an “unfair competition” under the current Article 2(1)(iii) of the UCPA.).  Based on their 
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discussions, the Subcommittee expressed the following views: 

- It is unclear whether the current Article 2(1)(iii) of the UCPA applies to acts relating to goods that imitate 
the form of another person’s goods in a realm where both the real world and a virtual world intersect; and 

- It is unclear whether the term “goods” under the current Article 2(1)(iii) of the UCPA can be interpreted to 
include intangible objects.  

 
Under the Article 2(1)(iii) Amendment, the act of (i) transferring, (ii) leasing, (iii) displaying for the purpose of 
transfer or lease, (iv) exporting, (v) importing, or (vi) providing through telecommunication lines goods that imitate 
the form of another person’s goods (excluding the form which is indispensable for ensuring the function of the 
goods) will constitute “unfair competition.” (Please note that the underlined wording was added by the 
amendment.)  The effect of this amendment is that: 

(i) “goods” under the Article 2(1)(iii) Amendment is to be interpreted as including not only tangible objects 
but also intangible objects; and 

(ii) the act of providing through telecommunication lines intangible goods that imitates the form of another 
person’s intangible goods constitutes an act of “unfair competition” under the Article 2(1)(iii) of the UCPA. 

 
As a result of this amendment, for example, an act of providing through telecommunication lines a virtual item β 
that imitates the form of a virtual item α in a certain metaverse world, in another metaverse world, will be 
considered to constitute an act of unfair competition under Article 2(1)(iii) of the UCPA.  However, while the 
Article 2(1)(iii) Amendment establishes that the act of providing goods that imitate the form of another person’s 
goods through telecommunication lines constitutes “unfair competition”, there remain issues to be considered 
regarding this amendment.  For example, it is unclear how to determine whether the form of goods in the real 
world is substantially identical to (i.e., imitates) that of intangible goods in a virtual world. 
 

III. Newly Enacted Articles 19-2 and 19-3 

There has recently been an increase in the number of cases involving international wrongful acquisition, use and/or 
disclosure of trade secrets, such as the unauthorized acquisition of trade secrets stored in Japan (e.g., stored in a 
server located in Japan) by a party located outside Japan.  If such a case is brought in a lawsuit filed with a 
Japanese court, the following issues would be considered: 

(1) whether the Japanese court has jurisdiction over the case at issue; and  

(2) whether the UCPA (the Unfair Competition Prevention Act of Japan) applies with respect to this case. 

 

Currently, as to issue (1) above, whether a Japanese court has jurisdiction over this case would be determined in 
accordance with Article 3-3(viii) of the Code of Civil Procedure of Japan; and as to issue (2) above, whether the 
UCPA applies to this case would be determined in accordance with Article 17 of the Act on General Rules for 
Application of Laws.  However, since there are various views on the interpretation of these provisions and no 
established prevailing views exist in this regard, it remains uncertain whether a Japanese court would have 
jurisdiction to hear this case and whether the UCPA would apply. 
 
Articles 19-2 and 19-3 of the UCPA were established (please note that these provisions have not come into effect 
yet) for the purpose of clarifying the international jurisdiction and the governing law on cases involving wrongful 
acquisition, use and/or disclosure across the border of Japan.  By these new provisions, items (a) and (b) below 
have been clarified:  

(a) Japanese courts have jurisdiction over lawsuits against persons who commit acts of unfair competition 
under Articles 2(1)(iv), (v), (vii), or (viii) of the UCPA, where the trade secret at issue is a trade secret of an 
individual or entity operating a business in Japan that is managed in Japan (excluding cases where the 
trade secret at issue is used exclusively for business outside Japan); and 

(b) Chapters 1, 2, and 4 (i.e., Articles 1 - 15 and 19 - 20) of the UCPA shall apply to an act of unfair competition 
under Articles 2(1)(iv), (v), (vii), or (viii) of the UCPA, where the trade secret at issue is a trade secret of an 
individual or entity operating a business in Japan that is managed in Japan (excluding cases where the 
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trade secret at issue is used exclusively for business outside Japan). 

 
Based on these new provisions, it can be understood that Japanese courts will have jurisdiction over the following 
cases (x) and (y) and the UCPA will apply to the alleged acts in these cases1:  

(x) Case 1: A former employee of Company X, which operates its business in Japan, resigns from Company X 
and begins to work for Company Y which is located outside Japan.  Thereafter, such former employee of 
Company X discloses trade secrets relating to Company X’s business in Japan which such employee 
acquired while working for Company X or after resigning from Company X, to Company Y.  Company Y 
acquires Company X’s trade secrets from said former employee of Company X, and uses and discloses the 
trade secrets outside Japan without obtaining an authorization from Company X.  Company X becomes 
aware of this matter and commences a lawsuit against Company Y in a Japanese court seeking an injunction 
and compensation for its damages.  

 

 
 

(y) Case 2: Company X stores and manages its trade secrets which relate to Company X’s business operated in 
Japan in a server located outside Japan.  Company Y, which operates a business outside Japan, acquires 
the Company X’s trade secrets and uses and discloses such trade secrets outside Japan without obtaining 
an authorization from Company X.  Company X becomes aware of this matter and commences a lawsuit 
against Company Y in a Japanese court seeking an injunction and compensation for its damages. 

 

 
 
  

 
1 These cases were discussed in the Unfair Competition Prevention Subcommittee. 
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This newsletter is given as general information for reference purposes only and therefore does not constitute our firm’s legal 
advice. Any opinion stated in this newsletter is a personal view of the author(s) and not our firm’s official view. For any specific 
matter or legal issue, please do not rely on this newsletter but make sure to consult a legal adviser. We would be delighted to 
answer your questions, if any. 
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If you would like to receive future editions of the NO&T IP Law Update by email directly to your Inbox, please fill out our 
newsletter subscription form at the following link: https://www.noandt.com/en/newsletters/nl_ip/. 
Should you have any questions about this newsletter, please contact us at <newsletter-ip@noandt.com>. 
Please note that other information related to our firm may be also sent to the email address provided by you when subscribing to 
the NO&T IP Law Update. 
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