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Nagashima Ohno & Tsunematsu (NO&T) is one
of the foremost providers of international and
commercial legal services based in Tokyo. The
firm has over 550 lawyers, including over 45
experienced foreign lawyers from various juris-
dictions (as of September 2023). Its overseas
network includes offices in New York, Singa-
pore, Bangkok, Ho Chi Minh City, Hanoi and
Shanghai, and collaborative relationships with
prominent local law firms throughout Asia, Eu-
rope, North and South America and other re-
gions. NO&T’s ESG practice consists of over 50

Authors

Kiyoshi Honda of Nagashima
Ohno & Tsunematsu has broad
? experience in energy-related

transactions, with a strong focus

on the acquisition and

development of renewable
energy projects, such as mega-solar, wind
farms (including offshore) and biomass
projects. He also has significant experience in
developing gas- and coal-fired power plant
projects. In such transactions, he provides
legal advice on project financing as well as
matters relating to the acquisition and
development of power plants. Since the full
liberalisation of the Japanese electricity retail
market, he has also been active in transactions
relating to the electricity retail business,
including M&A of electricity retail companies,
and providing general legal advice on the
electricity retail business.
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lawyers, including approximately 15 partners,
based in the Tokyo office. ESG involves cross-
cutting issues covering all aspects of corporate
matters, such as addressing climate change,
including decarbonising corporate energy use,
preventing human rights abuses associated
with corporate activities, providing corporate
disclosures as a prerequisite for ESG invest-
ment, developing ESG financing initiatives, and
strengthening corporate governance. NO&T
leverages its collaborative team of highly expe-
rienced lawyers to flexibly address ESG issues.

Ramsay Randall is a foreign
lawyer at Nagashima Ohno &
Tsunematsu’s Tokyo office. He
has broad experience in real
estate finance transactions,
including commercial and
large-scale residential projects in the private
sector and in joint public-private development.
He has also worked on a number of solar,
electricity and other energy-related
transactions since joining Nagashima Ohno &
Tsunematsu.
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Introduction

ESG has recently been receiving a lot of atten-
tion in Japan. It is now common to see books, as
well as articles in newspapers and magazines,
referring to both ESG and SDGs (sustainable
development goals). Together, ESG and SDGs
have become a trending topic. In the profes-
sional sphere, an increasing number of cor-
porations, investors and asset managers have
acknowledged that they will lose market share
or profit unless they become more conscious of
ESG issues in their business activities. In Japan,
both corporations and the general public appear
to have a positive view of ESG and, unlike the
situation in the United States, no countermove-
ment by conservative groups has emerged to
object to the concept of ESG or ESG investment
in Japan.

One landmark action which boosted ESG devel-
opment and helped facilitate ESG’s positive
reception in Japan was the Government Pen-
sion Investment Fund’s (GPIF’s) commitment to
the Principles for Responsible Investment (PRI)
in 2015. The GPIF is Japan’s biggest fund and
manages around JPY200 trillion (approximately
USD1.3 trillion). Its commitment to the PRI has
had a significant impact on other investors and
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has hugely promoted ESG. Moreover, the GPIF
changed its investment principles in 2017 to
ensure that ESG considerations must be taken
into account with respect to investments. It is
believed that many other investors have followed
the GPIF’s approach.

It is noteworthy that current ESG investment
trends among Japanese investors/asset man-
agers differ somewhat from those in Europe
and the US. According to recent statistics, the
percentage of “impact investment”, “positive
screening” and “negative screening” in Japan is
not high in comparison to Europe and the US.
Instead, Japanese investors and asset manag-
ers are inclined to adopt “corporate engagement
and shareholder action” and “ESG integration”
strategies, which typically require less commit-
ment regarding ESG development. In addition,
statistics show that although the developed ESG
strategies are less diverse in Japan as compared
to Europe and the US, ESG has recently devel-
oped quite rapidly in Japan. From the perspec-
tive of further ESG development, however, it
would obviously be desirable for investors in
Japan to have more diverse ESG investment
and development opportunities going forward.
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Developments and Trends in Actions by
Japanese Corporations

How to implement ESG

The oversight and management of ESG issues
depends on the internal policy of the individual
corporation, and there are various mechanisms
to implement ESG in Japanese corporations.
Nevertheless, it is believed that a typical process
involves, for example:

* setting internal corporate rules in alignment
with relevant international or domestic rules
and guidelines relating to ESG (eg, the UN
Compact, Universal Declaration of Human
Rights, OECD Guidelines and Corporate Gov-
ernance Code); and

« establishing an internal reporting mechanism
to ensure that ESG issues are properly over-
seen and managed in accordance with such
internal corporate rules.

In such a structure, an internal committee (eg,
a sustainability committee) is typically charged
with preparing and updating such internal rules
and reporting relevant matters (eg, how to tackle
ESG issues) to the board/management.

According to the publicly disclosed information
of Japanese corporations that are highly ranked
in privately published ESG rankings, the follow-
ing are common examples of how corporations
integrate ESG into their day-to-day operations:

« diverting energy sources to renewable energy
(eg, joining the RE100 initiative);

* pursuing greater energy efficiency in offices/
factories;

» providing products and services that contrib-
ute to social welfare (eg, providing products/
services to areas affected by natural disas-
ters);
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+ aiming for more diversity in board members
or administrative positions (eg, appointing
more female directors/officers); and

« promoting a better work environment (eg,
less overtime work, more remote work and
respecting LGBT rights).

Director remuneration

It has recently been reported that an increasing
number of Japanese corporations are imple-
menting ESG incentive mechanisms with respect
to compensation and remuneration for direc-
tors and officers. For example, one Japanese
manufacturing company, which is well known
for its ESG-related activities, has incorporated
a sustainability component into the evaluation
of mid- and long-term business performance
(which constitutes a certain percentage of the
components that are taken into consideration
when determining compensation/remuneration).
The evaluation is to be made in accordance with
global sustainability indexes and other factors.

Collective action and alignment by multiple
companies

A number of Japanese corporations are keen to
develop ESG (including ESG disclosure and ESG
corporate management) and have contributed to
the recent development of ESG in Japan. There
have also been some collective actions by large
and well-known corporations to promote ESG,
of which the establishment of the ESG Disclo-
sure Study Group is one example. This associa-
tion was set up by large Japanese corporations,
such as prestigious financial institutions, insur-
ance companies and manufacturing companies,
for the purpose of promoting ESG disclosure. It
is expected that such actions by corporations
will have a significant, positive impact on ESG
development.



JAPAN [ AW AND PRACTICE

Contributed by: Kiyoshi Honda and Ramsay Randall, Nagashima Ohno & Tsunematsu

Recent Trends in Environmental Matters — GX
and Climate Change Litigations

Green Transformation (GX)

Probably the most notable movements in Japan
concerning the environment part of ESG are the
GX League, initiated by private corporations,
and the GX Implementation Council, initiated by
the Japanese government.

“GX” stands for “Green Transformation”, which
means a significant transformation in Japanese
policy in the industrial and energy sector. lts
aim is to transform fossil fuel-centred Japanese
industry and social structures into those centred
on clean energy. “GX” is therefore an important
keyword in Japanese developments concerning
the environment.

The GX League

The GX League was established in 2022, as a
forum for co-operation among a group of com-
panies, the government, universities, and aca-
demic institutions for the purpose of (i) Japan
being able to meet its GHG (greenhouse gas)
reduction target; and (ii) increasing industrial
competitiveness by utilising Japan’s goal of
carbon neutrality by 2050 as an opportunity for
economic growth.

Currently, entities from various industries (more
than 600 members as of June 2023) have
endorsed the goals of the GX League and are
working together to develop a collective vision of
a future society, and make rules for market crea-
tion. It is also noteworthy that, since April 2023,
the GX League has adopted a voluntary carbon
credit exchange scheme, which is anticipated to
be consolidated into a nationwide carbon credit
exchange scheme in 2026.
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The GX Implementation Council

While the GX League is managed by private enti-
ties, the GX Implementation Council is a govern-
ment body established by the initiative of Prime
Minister Kishida. From July 2022 to September
2023, the Council held seven conferences, and
in February 2023 it published a document enti-
tled “Basic Policy Toward Achieving GX — Road-
map for Forthcoming 10 years”. This document
addresses the importance of, among other
things, greater energy efficiency, facilitating the
introduction of more renewable energy facilities,
utilisation of nuclear power plants, the introduc-
tion of CCS (carbon dioxide capture and stor-
age), and more utilisation of rechargeable bat-
teries for grid, hydrogen and ammonia power.
The most eye-catching policy, however, is the
introduction of the so-called “GX Economy Tran-
sition Bonds” and the “Growth-Intended Carbon
Pricing Mechanism” as described below.

In its GX policy, the Japanese government
intends to issue GX Economy Transition Bonds
to generate JPY150 trillion (approximately USD1
trillion) from both public and private sources until
around 2032. Its intention is to redeem such
bonds by way of generating funds through its
Growth-Intended Carbon Pricing Mechanism,
which will consist of both a nationwide car-
bon credit exchange scheme to be introduced
in 2026 and a carbon surcharge scheme to be
introduced in 2028. It is anticipated that the
funds generated by the issuance of GX Econo-
my Transition Bonds will be utilised to achieve
Japan’s carbon-neutral target by 2050, and that
Japan can generate funds for redeeming such
bonds through a gradual increase in the mon-
etary burden on private corporations in the car-
bon pricing mechanism above (ie, the carbon
credit exchange scheme and carbon surcharge
scheme). This ambitious policy materialised in
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the new legislation promulgated in April 2023,
called the GX Facilitation Act.

Climate change-related litigation

Litigation relating to global warming could
pose major ESG-related risks for corporations
in Japan. Such risks are particularly acute for
energy companies that own conventional power
plants, especially coal-fired power plants. There
have already been several instances of local resi-
dents bringing lawsuits against operating coal-
fired power plants or coal-fired power plant con-
struction projects. Local resident plaintiffs led by
NGOs and NPOs (non-profit organisations) have
brought civil suits to stop the operation of pow-
er plants, as well as administrative law actions
alleging illegality in the environmental assess-
ment process. Nevertheless, as of September
2023, no such plaintiffs have won their cases.

The Japanese government has published an
updated energy-mix target for FY2030 in which
coal-fired power plants provide 20% of the
country’s power. Pursuant to this target, the
government needs to allow a certain number
of coal-fired power plants to run in order to
ensure a stable electricity supply, while it strives
to achieve carbon neutrality by 2050. The rela-
tively high percentage of coal-fired power plants
stems from circumstances particular to Japan,
where it is difficult to start constructing or even
to restart existing nuclear power plants due to
the Fukushima Daiichi meltdown disaster in
2011. Striking a reasonable balance between
the need to run efficient coal-fired power plants
that produce fewer GHGs (using new GHG-
reduction technology such as CCS, hydrogen
and ammonia), while simultaneously securing a
stable energy supply, is one of the biggest ener-
gy-related issues in Japan.
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Recent Trends in Social Matters - Human
Rights Due Diligence and Social Bonds
Human rights due diligence

It is notable that, responding to demands from
human rights-conscious customers and inves-
tors and the enactment of strict human rights-
related regulations in Europe and the US, an
increasing number of Japanese corporations are
realising the importance of human rights-related
due diligence. In a recent trend, many corpora-
tions are now carrying out in-depth human rights
due diligence when they perform M&A deals,
invest in projects and companies, and contract
with suppliers.

Unlike in Europe and the US, Japan has no hard
law or regulation mandating that corporations
in Japan conduct human rights due diligence.
Nevertheless, the competent Japanese govern-
ment authority promulgated the first guideline
with respect to human rights due diligence in
September 2022. The Guidelines on Respecting
Human Rights in Responsible Supply Chains,
or the “Guideline” as it is known, has no legally
binding nature, but provides that, “regardless of
the business enterprise size, sector and other
factors, all business enterprises engaging in
business activities in Japan should strive to
respect human rights in their business enter-
prise, group companies, suppliers, etc. inside
and outside Japan to the fullest extent possi-
ble, in line with the Guideline, which [is] based
on international standards”. The Guideline is
obviously important for corporations engaging
in business activities in Japan.

Social bonds

Together with Green Bonds, Social Bonds have
begun to play a significant role in the Japanese
market. According to the Japan Securities Deal-
ers Association, the total issued value of Social
Bonds in Japan in 2022 was approximately
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JPY1,900 billion (representing 97 transactions).
Such figure is relatively small compared to Europe
and the US; however, considering that the total
amount in 2016 was merely around JPY35 bil-
lion (only two deals) and around JPY511 billion
in 2019 (22 deals), it is evident that the market
for Social Bonds has recently expanded rapidly.

As an example of a Social Bond, the Japanese
mega banks have issued bonds for medical,
educational, job-creating and affordable housing
matters. Also, it is reported that the Tokyo met-
ropolitan government recently launched Social
Bonds, all the proceeds of which are allocated
to the enhancement of education, job crea-
tion, and similar public projects; and the Japan
Student Services Organization also launched
Social Bonds to support students. Furthermore,
it is notable that the Japanese Financial Service
Agency issued Social Bond Guidelines in Octo-
ber 2021, which provide guidance in relation to
the issuance of Social Bonds.

On the other hand, in comparison to Social
Bonds, Sustainability-Linked Bonds have not yet
played a significant role in Japan. If we follow the
definition set by the International Capital Mar-
ket Association, however, which states that “[s]
ustainability Bonds are any type of bond instru-
ment where the proceeds will be exclusively
applied to financing or re-financing a combina-
tion of Green and Social Projects and which are
aligned with the four core components of the
Green Bond Principles and Social Bond Princi-
ples”, it appears difficult for issuers to meet such
requirements.

Recent Trends in Governance-Related
Matters - Engagement and Disclosure
Engagement with shareholders

In Japan, NGOs and NPOs, as shareholders, are
active in exerting influence over corporations and
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investors with respect to ESG. This influence is
often exhibited at shareholders’ meetings. For
example, NGOs acting against climate change
exercise their shareholders’ proposal right, under
the Companies Act, at the shareholders’ meet-
ings of financial institutions, energy companies
and trading house companies. The first such
case, which attracted a great deal of attention,
was that in which the NGO Kiko Network made
a proposal to Mizuho Financial Group, one of the
biggest financial groups in Japan, to disclose a
business plan that complied with the 2020 Paris
Agreement. Although such proposal was reject-
ed at the shareholders’ meeting, it is remark-
able that around 35% of shareholders approved
the proposal. According to Kiko Network, major
advisory companies such as Glass Lewis and
Institutional Shareholder Services suggested
that shareholders support the proposal.

After the case above, similar shareholders’ pro-
posals by Kiko Network or other NGOs, such
as Market Forces (an Australian NGO acting
against global warming), were made at share-
holders’ meetings. All such proposals have been
rejected and there have been cases where the
rate of support fell below that in the Mizuho case
above; however, similar actions (including pro-
posals relating to environmental matters other
than climate change, eg, biodiversity) are likely
to be taken by NGOs and NPOs at future share-
holders’ meetings. It is crucial for corporations in
Japan that proper engagement with sharehold-
ers and related parties, including advisory com-
panies, is made in a timely manner.

ESG disclosure

The most notable recent development with
respect to ESG disclosure in Japan was the
January 2023 amendment to the Implementa-
tion Regulation of the Financial Instruments
Exchange Act (FIEA), requiring certain disclosure
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of sustainability-related matters. It was the first
legislation requiring ESG disclosure in Japan.
This amendment provides (i) for the creation of
a new section in securities reports for corpo-
rate initiatives relating to sustainability; and (ii)
that certain factors relating to diversity (eg, the
number of female employees in administrative
positions, the number of male employees with
childcare leave, and the difference between
the salaries of male and female employees) are
required to be disclosed in securities reports,
etc. It should be noted that this amendment
applies to corporations with account settle-
ments as of the end of March 2023 onwards.
There are likely to be more developments in ESG
disclosure in Japan as a result of the issuance of
the global sustainability disclosure standards by
the International Sustainability Standards Board
(ISSB) in June 2023.

Before the amendment to the FIEA described
above, ESG disclosures in Japan were made on
a voluntary basis — for example, in the form of
corporate social responsibility or similar reports.
One statutory basis for such voluntary disclosure
is General Principle 3 of the Corporate Govern-
ance Code (the “CG Code”), which provides:
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“Companies should appropriately make informa-
tion disclosures in compliance with the relevant
laws and regulations, but should also strive to
actively provide information beyond that required
by law. This includes both financial information,
such as financial standing and operating results,
and non-financial information, such as business
strategies and business issues, risk and govern-
ance. The board should recognise that disclosed
information will serve as the basis for construc-
tive dialogue with shareholders, and therefore
ensure that such information, particularly non-
financial information, is accurate, clear and use-
ful.”

Furthermore, Supplemental Principle No 3 relat-
ing to General Principle 3-1 of the CG Code pro-
vides, in summary, that listed companies should
properly disclose how they deal with their sus-
tainability issues; and that companies listed on
the Prime Market of the Tokyo Stock Exchange
should collect and analyse data regarding the
effect of climate change risk on their business
activities, etc, and develop their disclosures in
accordance with the Task Force on Climate-
Related Financial Disclosures (“TCFD”) or an
equivalent framework. Examples of ESG-related
matters that are subject to voluntary disclosure
include the amount of GHG emissions, etc,
diversity in human resources, contribution to
social welfare, the corporate governance system
and internal education for compliance.
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