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LAW AND POLICY

Policies and practices
Fhat’ in Keneral terbs’ are your KoJernbent?s policies and practices 
reKardinK oJersiKht and reJiew of foreiKn inJestbentq

Malaysia does not have a central regulatory authority, or an overarching legislation or 
guidelines that regulate all foreign investments into Malaysia. Instead, policies on foreign 
investment participation in Malaysia are sector-speciqc and the re:uirements on foreign 
investment are regulated by the regulatory authorities supervising these sectors.

Typically, policies on foreign investment participation in Malaysia are in the form of e:uity 
ownership or board representation restrictions. Presently, there are minimal restrictions 
on foreign investment participation in Malaysia, but that does not mean that there are no 
restrictions for foreign investments. Foreign investment participations in different sectors 
are broadly regulated by way of the following (collectively referred to as local participation 
re:uirements)•

j a restriction on e:uity ownership of foreign investors by way of mandating minimum 
or ma;ority e:uity ownership to be held by either local Malaysians or bumiputera, the 
indigenous ethnic group in MalaysiaS and

j a re:uirement for minimum percentage of local Malaysians or bumiputera individuals 
to be appointed as directors on the board of directors.

The maximum permitted percentage of e:uity ownership of foreign investors differs across 
sectors. The Malaysian government policies for the imposition of the local participation 
re:uirements are part of its nation-building process to encourage the transfer of knowledge, 
know-how and technologies from well-established foreign practices to local Malaysians 
including bumiputera individuals and their businesses.

Although Malaysia is generally regarded as friendly towards foreign investors doing business 
in the country, there are restrictions and prohibitions on doing business with investors from 
certain countries. For example, Malaysia has a trade embargo against the ztate of Israel and 
any person in Malaysia is prohibited from engaging in any dealing or transaction with the 
ztate of Israel, its citi'ens or permanent residents, and any entity established or incorporated 
in Israel as well as the entity’s direct subsidiary or branch outside the ztate of Israel.

In addition to the above, the Malaysian government exercises currency control through 
MalaysiaWs own central bank, Bank Negara Malaysia (BNM). As part of its foreign exchange 
policy framework, BNM issues foreign exchange notices (notices) containing the latest rules 
relating to dealing of the ringgit and foreign currencies by resident and non-resident entities 
or individuals. These notices specify, among other things, permissible methods of dealing 
with the ringgit and foreign currencies, and set out permissible amounts that resident and 
non-resident entities or individuals may deal with in the ringgitand in foreign currencies.

As an example of currency control, one of the notices provides that non-residents remitting 
out divestment proceeds, proqts, dividends and any income arising from investments in 
Malaysia must be repatriated in foreign currency, instead of the ringgit. Any deviation from 
the notices re:uires the prior approval of BNM.
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Law stated - 14 November 2023

Main laws
Fhat are the bain laws that directly or indirectly reKulate acAuisitions 
and inJestbents jy foreiKn nationals and inJestors on the jasis of the 
national interestq

Malaysia does not have an overarching legislation that speciqcally regulates ac:uisitions and 
investments by foreign nationals and investors on the basis of national interest. Generally, the 
ac:uisitions and investments by any person in Malaysia are sub;ect to sectoral re:uirements, 
which are typically set out in subsidiary legislation and guidelines issued by the relevant 
regulatory authorities. zectoral re:uirements include re:uirements to obtain the prior written 
approval of the relevant regulatory authority before an ac:uisition process is completed 
or to obtain operational licences prior to commencement of business. 7ith regard to the 
ac:uisition and investments of foreign nationals and investors, apart from the foregoing, 
there may be additional re:uirements imposed, in that such foreign nationals and investors 
may be expected to comply with, among others, the local participation re:uirements prior 
to the completing an ac:uisition or investment. Non-compliance with any of the foregoing 
may result in the re;ection of the application for approval or for an operational licence from 
the relevant regulatory authority.

As at 3 November 202V, Malaysia does not have an overarching merger control 
regimeS only the aviation and telecommunications sectors are sub;ect to merger control 
measures, regulated by the Malaysian Aviation Commission (MA/COM) and the Malaysian 
Communications and Multimedia Commission (MCMC) respectively. This makes it easier for 
foreign nationals and investors to make ac:uisitions and investments in Malaysia, provided 
additional merger clearance and5or notiqcations may be re:uired if the investments are 
made in the two aforementioned sectors. It should be noted, however, that on 21 April 2022, 
the Malaysia Competition Commission (the regulatory body overseeing competition-related 
matters in Malaysia) released a consultation paper on some amendments to the 
Competition Act 20D0, which include the introduction of an overarching merger control 
regime in Malaysia. The proposal on merger control regime has not been approved by the 
legislative authority in Malaysia and as at the time of writing this article, the exact scope 
of this regime and the timing of implementation of the same have not been decided by the 
authorities. 

Law stated - 14 November 2023

Scope of application
Eutline the scope of application of these laws’ includinK what zinds of 
inJestbents or transactions are cauKht, Hre binority interests cauKhtq 
Hre there speciOc sectors oJer which the authorities haJe a power to 
oJersee and preJent foreiKn inJestbent or sectors that are the sujgect of 
special scrutinyq

As the re:uirements are embedded in different subsidiary pieces of legislation and guidelines 
issued by the relevant regulatory authorities for each sector, the scope of the application of 
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each re:uirement differs from one sector to another. The local participation re:uirements 
are central to foreign investorsW consideration prior to an investment or entering into any 
transactions in Malaysia. They are enforced by regulatory authorities through the issuance 
of approvals, operational licences and employment passes, or the purchase of real estate 
in Malaysia. In this regard, imposition of the local participation re:uirements as a condition 
for the application or issuance of operating licences means that the foreign investors must 
comply with them prior to completing an investment or transaction, regardless of whether 
such investment or transaction is by way of a share ac:uisition or subscription or an asset 
ac:uisition.

To illustrate, companies providing transportation services to third parties using commercial 
vehicles (transportation services) are re:uired to obtain the Carrier Licence A from the Land 
Public Transport Agency (APA9) for operators in Peninsular Malaysia. As a condition to 
obtain the Carrier Licence A, such companies must have at least 1D per cent local Malaysian 
e:uity, V0 per cent of which must be held by bumiputera. This means that a foreign investor 
who wants to ac:uire shares or invest in a company that provides transportation services in 
Malaysia must do the following•

j if it is by way of a share ac:uisition or subscription, the investor is restricted to 
ac:uiring or investing a maximum of 4J per cent of the entire issued and paid-up 
share capital of such companyS

j if it is by way of an ac:uisition of the transportation services business, the ac:uiring 
company in which the foreign investor has interest must apply to APA9 for the Carrier 
Licence A before consummating the transaction and, as such, it must comply with the 
local Malaysian and bumiputera e:uity re:uirements prior to the application.

Along with the imposition of the local participation re:uirements, there may be other 
administrative conditions imposed by the regulatory authorities, such as being re:uired to 
(D) incorporate a private limited company under the laws of Malaysia, (2) ac:uire or invest 
a minimum amount of issued and paid-up share capital of the private limited company and 
(V) hire local Malaysians as a ma;ority part of the workforce. zimilar to the local participation 
re:uirements, these administrative conditions differ from one sector to another.

Apart from being a condition for obtaining an approval or operating licence, compliance with 
the local participation re:uirements could also be a prere:uisite for participation tenders 
for procurement contracts, particularly tenders organised by the Malaysian government or 
other government-linked companies. This is fairly typical in the construction sector. To be 
compliant with the local participation re:uirements, foreign investors commonly enter into 
;oint ventures with bumiputera individuals or bumiputera-owned companies (or both) to 
:ualify for the tender.

In addition, ac:uisitions of assets by foreign investors may be prohibited. For example, under 
the Guidelines on the Ac:uisition of Properties issued by the Economic Planning Unit of the 
Prime MinisterWs 9epartment, any person with a foreign interest is allowed to purchase all 
types of properties in Malaysia, except for properties valued at less than D million ringgit per 
unit, properties built on Malay reserved land and properties allocated to bumiputera interest 
in any property development pro;ect. This shows that the Malaysian government not only 
limits foreign investorsW ability to comply with the local participation re:uirements but, in 
certain sectors, prohibits their participation entirely.
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The other sectors that have restrictions or limits on foreign investorsW participation 
include freight forwarding and shipping, qnancial services, oil and gas, education, and 
communications and multimedia.

In past years, attempts to circumvent the local participation re:uirements by way of nominee 
arrangements have been ruled unenforceable by the Malaysian courts, most notably in the 
case of Hj Ann bis Hj Havvas N oDrmas yivse& Y gDusS dBs hOB Y �rv 20D4 3 ML8 3V‘, on the 
basis of illegality. These nominee arrangements include the appointment of local Malaysians 
orbumiputera as nominee shareholders in ;oint venture companies and the appointment of 
such persons as directors.

Law stated - 14 November 2023

DeJnitions
-ow is a foreiKn inJestor or foreiKn inJestbent deOned in the applicajle 
lawq

There are no overarching deqnitions of Hforeign investorW or Hforeign investmentW in Malaysia. 
Typically, an individual with non-Malaysian citi'enship and companies whose voting shares 
are ma;ority owned by foreigners or foreign companies are regarded as foreign investors 
in Malaysia. Although the deqnition of Hma;ority ownedW differs between each sector, it 
commonly refers to the ownership of more than 10 per cent of the entire issued and paid-up 
voting shares in a company, and it includes indirect ownership of the voting shares.

Law stated - 14 November 2023

Special rules for SOEs and SWFs
Hre there special rules for inJestbents bade jy foreiKn state(owned 
enterprises )SEWsx and soJereiKn wealth funds )SFRsxq -ow is an SEW 
or SFR deOnedq

Malaysian law does not provide any speciqc deqnitions or special rules for investments made 
by zOEs and z7Fs. Like any other foreign investors, zOEs and z7Fs must comply with 
sectoral re:uirements, including, where applicable, the local participation re:uirements.

Kowever, depending on amongst others, the nature and extent of the foreign investment, 
some legislation confer upon the relevant Minister a discretionary power to grant exemptions 
to persons from compliance with re:uirements imposed under the legislation and its 
subsidiary legislation. In this context, the Minister may assess each investment made by 
zOEs and z7Fs before deciding on whether to exercise his or her power to grant such 
exemptions (if applicable).

Law stated - 14 November 2023

Relevant authorities
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Fhich o‘cials or jodies are the cobpetent authorities to reJiew berKers 
or acAuisitions on national interest Kroundsq

As foreign investment participation re:uirements are sector-speciqc, the regulatory 
authorities in those sectors are responsible for reviewing the mergers or ac:uisitions 
undertaken by foreign investors, and if applicable, to enforce the local participation 
re:uirements. For example, Petronas is empowered by the Petroleum 9evelopment Act DJ34 
to supervise and regulate the oil and gas industry, while BNM is empowered by the Central 
Bank of Malaysia Act 200J to supervise and regulate the qnancial services industry.

zince the aviation and communications and multimedia sectors have their own merger 
control regimes, MA/COM and the MCMC are empowered to review mergers or ac:uisitions 
or ;oint venture transactions involving entities in their sectors to ensure that such 
transactions do not substantially lessen competition in the relevant markets.

Although Malaysia does not have a central regulatory authority, the Malaysian Investment 
9evelopment Authority (MI9A) oversees the promotion of the manufacturing and services 
sectors in Malaysia. Foreign investors which intend to invest in Malaysia may access MI9AWs 
website, which provides extensive information on re:uirements in the manufacturing and 
services sectors in Malaysia, and also the applicable incentives available.

Law stated - 14 November 2023

Relevant authorities
IotwithstandinK the ajoJe(bentioned laws and policies’ how buch 
discretion do the authorities haJe to approJe or regect transactions on 
national interest Kroundsq

The powers and discretion granted to each regulatory authority in the legislation applicable 
to them are typically wide. It is not unusual that the legislation confers absolute discretion 
to the regulatory authority to approve or re;ect transactions without giving any reasons.

Law stated - 14 November 2023

PROCEDURE

jurisdictional thresholds
Fhat gurisdictional thresholds triKKer a reJiew or application of the lawq 
ms OlinK bandatoryq

Consideration would be given as to whether the foreign investor has complied with the 
relevant local participation re:uirements, and other administrative conditions imposed by 
the regulatory authorities in the relevant sectors. The application process for approval 
or for an operational licence will re:uire qling with the relevant authorities, together 
with supporting documents evidencing the foreign investorWs compliance with the local 
participation re:uirements and other applicable administrative conditions.

Law stated - 14 November 2023
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National interest clearance
Fhat is the procedure for ojtaininK national interest clearance of 
transactions and other inJestbentsq Hre there any OlinK feesq ms OlinK 
bandatoryq

The procedures differ from one sector to another and may be determined by the relevant 
regulatory authority in accordance with the steps and re:uirements that may be speciqed 
under the relevant subsidiary legislation and guidelines. Typically, prescribed qling or 
application fees are imposed for each application for approval or operational licences and 
these are usually published on the regulatory authorityWs website or in the guidelines issued 
by it.

In practice, the application procedures usually entail the completion of prescribed forms 
where some may re:uest for the applicantWs ;ustiqcation for the transaction, accompanied 
by information regarding the applicantWs shareholding structure, the composition of the 
board of directors and share capital information, together with other supporting documents 
evidencing the applicantWs compliance with the relevant local participation re:uirements and 
other applicable administrative conditions.

Law stated - 14 November 2023

National interest clearance
Fhich party is responsijle for securinK approJalq

This depends on the nature of the transaction and the legal re:uirements in each sector. 
Typically, if the transaction involves an application for approval regarding a change of 
shareholder pursuant to a condition imposed by the existing operational licence of the target 
company, the company will be responsible for securing such approval. Kowever, if a foreign 
investor is ac:uiring an aggregate interest in shares of 1 per cent or more in the shares of a 
qnancial institution, the foreign investor, in accordance with the Financial zervices Act 20DV 
(FzA), will be responsible for obtaining Bank Negara MalaysiaWs (BNM) prior written approval. 
There may also be other instances where the board of directors or senior management 
team is re:uired to satisfy a qt-and-proper test, for example companies involved in aviation 
services.

Law stated - 14 November 2023

Review process
-ow lonK does the reJiew process tazeq Fhat factors deterbine the 
tibelines for clearanceq Hre there any e:ebptions’ or any e:pedited or 
;fast(tracz? optionsq

This depends on the regulatory authorities of each sector. A crucial factor to determine 
the timeline for clearance would be the submission of a complete set of the re:uired 
documents. This means the regulatory authorities do not have to re:uest further information 
and, therefore, this may accelerate the application process. There are generally no fast-track 
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options available, but it is not uncommon to provide a note on the urgency of the matter to 
the relevant regulatory authorities for their consideration.

Further, some parties may consider formally engaging the regulatory authorities prior to 
submission of an application in order to facilitate the authoritiesW understanding of the 
proposed transaction or investment in Malaysia.

Law stated - 14 November 2023

Review process
Must the reJiew je cobpleted jefore the parties can close the 
transactionq Fhat are the penalties or other conseAuences if the parties 
ibplebent the transaction jefore clearance is ojtainedq

This depends on the legal re:uirements that apply to each transaction. Usually, applications 
for approvals or operational licences must be submitted, and accordingly such approvals or 
operational licences must be obtained prior to the closing of a transaction (which means the 
transaction documents may be executed qrst). Kowever, for the ac:uisition or investment 
in the shares of qnancial institutions, BNMWs prior approval is re:uired before the transacting 
parties can execute the relevant sale and purchase agreement. The conditions in certain 
operational licences may also re:uire the licence holder to notify the relevant regulatory 
authorities of the closing of the transaction. The conse:uences for non-compliance with 
the foregoing include monetary penalties, possible legal proceedings by the regulatory 
authorities to prevent the consummation of the transaction, and revocation of the existing 
approvals or operating licences.

Contrary to the above, the Guidelines on Foreign Participation in 9istributive Trade zervices 
in Malaysia (the 7RT Guidelines) were issued by the Ministry of 9omestic Trade and Cost 
of Living (M9TCL) speciqcally to regulate foreign investment participation in the distributive 
trade sector. The Guidelines do not carry legal force per se. For example, a foreign investor 
that is ac:uiring a ma;ority of the issued and paid-up share capital of a Malaysian company 
engaging in Hdistributive tradeW activities (such as a company distributing personal care 
products) is re:uired under the 7RT Guidelines to obtain the prior approval of the M9TCL. 
The conse:uence of not complying with the re:uirements in the 7RT Guidelines tend to 
be administrative in nature (as opposed to monetary penalties, for example), in that the 
foreign-owned company may have applications for employment passes for its expatriates 
re;ected by the Malaysian immigration authorities. This is because the approval from the 
M9TCL is one of the supporting documents re:uired to process the application for an 
employment pass.

Law stated - 14 November 2023

Involvement of authorities
Can forbal or inforbal Kuidance frob the authorities je ojtained prior 
to a OlinK jeinK badeq Do the authorities e:pect pre(OlinK dialoKue or 
beetinKsq
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Yes, formal or informal guidance from the regulatory authorities prior to an application 
can be made. In some cases, the regulatory authorities may be the ones re:uesting a 
dialogue to understand the foreign investorWs proposed investment in Malaysia in more detail. 
zuch dialogue may be held in person or online, sub;ect to the authoritiesW and the partiesW 
preferences.

Law stated - 14 November 2023

Involvement of authorities
Fhen are KoJernbent relations’ pujlic affairs’ lojjyinK or other 
specialists bade use of to support the reJiew of a transaction jy the 
authoritiesq Hre there any other lawful inforbal procedures to facilitate 
or e:pedite clearanceq

The regulatory authorities are generally open to discussions. If certain matters have not 
been clearly regulated under the prevailing laws or if certain provisions under the prevailing 
laws may lead to various interpretations, the regulatory authorities are typically receptive to 
discuss and hear any comments put forth by the affected companies. If the company has 
its own internal government relations department or persons, contact may be established 
between such persons and the relevant regulatory authorities prior to the application for an 
approval or an operation licence.

There are generally no options available to expedite clearance, but it is not uncommon 
to provide a note on the urgency of the matter to the relevant regulatory authorities for 
their consideration. In our experience, the provision of ade:uate information that fulqls the 
documents list speciqed in the regulatory authoritiesW guidelines, and a formal meeting prior 
to submission of an application, could facilitate a smooth application process as this may 
assist the regulatory authoritiesW understanding of the proposed transaction and thereby 
leading to fewer re:uests (if any) for further information and clariqcations.

Law stated - 14 November 2023

Involvement of authorities
Fhat post(closinK or retroactiJe powers do the authorities haJe to reJiew’ 
challenKe or unwind a transaction that was not otherwise sujgect to 
pre(berKer reJiewq

The powers vested in the regulatory authorities are speciqc to the legislation that governs 
them. Certain legislation, such as the FzA, empowers the relevant regulatory authorities 
to issue orders to the defaulting parties to unwind the transaction. Taking the FzA as an 
example, if a transaction is completed without BNMWs approval, in contravention of the 
re:uirements under the FzA, BNM is vested with powers to order the defaulting party to 
cease operating or to relin:uish its control over the qnancial institution. In other cases, even 
if the regulatory authorities are not vested with such powers under the relevant legislation, if 
the transactions were carried out in contravention of the relevant legislation, they may resort 
to other legal remedies, such as instituting legal proceedings in the Malaysian courts to estop 
or unwind the transaction on grounds of illegality.
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Law stated - 14 November 2023

SUBSTANTIVE ASSESSMENT

Substantive test
Fhat is the sujstantiJe test for clearance and on whob is the onus for 
showinK the transaction does or does not satisfy the testq

The substantive test for clearance on foreign investment will predominantly focus on the 
compliance of foreign investors with the laws and regulations in the relevant sectors, 
including but not limited to the local participation re:uirements (if applicable) in the 
sector they are investing in, minimum capital re:uirements if any, and other administrative 
conditions.

zpeciqcally for the qnancial sector, Bank Negara Malaysia (BNM) has set out certain 
technical re:uirements with respect to the establishment of companies engaged in the 
qnancial sector with regard to their qnancial li:uidity. zimilarly, other sectors may also have 
speciqc re:uirements that are technical and operational in nature.

Law stated - 14 November 2023

Substantive test
To what e:tent will the authorities consult or cooperate with o‘cials in 
other countries durinK the sujstantiJe assessbentq

This would depend on the regulatory authorities in each sector. For highly regulated sectors 
such as qnancial services or capital markets, BNM and the zecurities Commission may 
consult or cooperate with their counterparts in other countries.

Law stated - 14 November 2023

Other relevant parties
Fhat other parties bay jecobe inJolJed in the reJiew processq Fhat 
riKhts and standinK do cobplainants haJeq

Unless there is a dispute with regard to the particular transaction (eg, prior consent of another 
regulatory authority was not obtained or there was a breach of other terms in a contract), 
other parties will not become involved in the review process.

Law stated - 14 November 2023

Prohibition and obKections to transaction
Fhat powers do the authorities haJe to prohijit or otherwise interfere with 
a transactionq
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The powers and discretion granted to each regulatory authority in the legislation applicable 
to it are typically wide. It is not unusual that the legislation confers absolute discretion to 
the regulatory authority to prohibit transactions without assigning any reasons. Generally, 
however, if the re:uirements in the applicable legislation and guidelines have been complied 
with, it is highly unusual for a regulatory authority to interfere with a transaction.

Law stated - 14 November 2023

Prohibition and obKections to transaction
ms it possijle to rebedy or aJoid the authorities? ojgections to a 
transaction’ for e:abple’ jy KiJinK undertazinKs or aKreeinK to other 
bitiKation arranKebentsq

Yes, if there are any potential issues with an application for approval or to obtain an 
operational licence, the foreign investors may have a dialogue or consultation with the 
relevant regulatory authorities and agree on any mitigation arrangement. Kowever, this is 
sub;ect to the regulatory authoritiesW discretion and the authoritiesW exercise of their powers 
to exempt compliance with certain re:uirements under the relevant legislation.

Law stated - 14 November 2023

Challenge and appeal
Can a neKatiJe decision je challenKed or appealedq

Although it is legally possible to challenge any negative decisions in the Malaysian courts, 
this rarely happens. Typically, if the legislation or guidelines provide an avenue for appeal, 
the applicant receiving the negative decision should qrst exhaust the appeal procedures 
set out under the relevant legislation or guidelines, before considering whether to appeal 
against the relevant regulatory authorities before the Malaysian courts on the ground of, 
among others, ;udicial review. Otherwise, a fresh application may be resubmitted for the 
regulatory authoritiesW consideration, once any non-compliance in the initial application has 
been rectiqed.

Law stated - 14 November 2023

ConJdential information
Fhat safeKuards are in place to protect conOdential inforbation frob 
jeinK dissebinated and what are the conseAuences if conOdentiality is 
jreachedq

The laws do not provide speciqc safeguards to protect conqdentiality of an application 
during a review process and any conqdentiality obligations would have to be contractually 
agreed. It is not common practice, however, for a regulatory authority to agree to enter into a 
non-disclosure agreement with the applicant with regard to the application and information 
being submitted. Practically, all information submitted as part of an application should be 
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labelled as conqdential information to make the oKcers in charge aware of the sensitivity of 
the information.

Notwithstanding the above, although the review process differs between each sector, the 
regulatory authorities generally do not publish information regarding an application for an 
approval or operating licence that is under review and, in this regard, we are not aware of any 
lists containing such information that exist in the public domains operated by the regulatory 
authorities.

Law stated - 14 November 2023

RECENT CASES

Relevant recent case law
Discuss in detail up to three recent cases that re<ect how the foreKoinK 
laws and policies were applied and the outcobe’ includinK’ where 
possijle’ e:abples of regections,

The review of an application for an approval or an operating licence is conqdential and neither 
the outcome nor the reasoning is typically released to the public. 7e have set out below 
several cases that were reported on the public domain.

In a recent case, Lynas Malaysia zdn Bhd (Lynas) has been granted licences to operate the 
rare earths plant in Malaysia since 20D2 and currently, its licence has been renewed until 
March 2026. As part of this renewal, the Malaysia Atomic Energy Licensing Board (AELB)had 
imposed on LynasW operating licence four conditions that were disputed by Lynas. In light 
of this, Lynas had attended an appeal hearing session with the AELB, but its application 
to remove the four conditions was re;ected by the AELB. zubse:uently, upon LynasW qling 
with the Luala Lumpur Kigh Court, the Kigh Court had granted leave for Lynas to initiate 
its two ;udicial review proceedings against the government. Pending the outcome of the 
proceedings, Lynas announced that it would shut down certain facilities of its Malaysian 
plant. After that announcement, the Malaysian government announced that it has removed 
two of the alleged conditions from LynasW licence, taking into account LynasW proposal of a 
new technology to extract a radioactive element from its production waste and commitment 
of a higher percentage of its gross revenue to research and development. zubse:uently on D4 
November 202V, Lynas withdrew the two ;udicial review applications against the government 
after it has agreed to the terms of such withdrawal with the Ministry of zcience, Technology 
and Innovation, and the 9epartment of Atomic Energy.

In respect of a recent merger between two international telecommunication players, on 
6May 20DJ, Axiata Group Berhad (Axiata) and Telenor AzA (Telenor) announced that they 
were in discussions to establish a new merged global entity by combining Axiata and 
TelenorWs Asian operations within both their AzEAN and zouth Asia footprint markets. At 
that time, there was no speciqc merger control regime in Malaysia regulating mergers of 
telecommunication players. Kowever, on D3 May 20DJ, the Malaysian Communications 
and Multimedia Commission (MCMC) issued the Guidelines on Mergers and Ac:uisitions 
and the Guidelines on Authorisation of Conduct in order to increase the transparency 
and provide clarity on the MCMCWs approach when assessing mergers and ac:uisitions in 
the telecommunications sector, and applications for authorisation of conduct that would 
substantially lessen competition in the telecommunications market. zubse:uently on 6-
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zeptember 20DJ, the parties mutually agreed to end the discussion on the proposed merger 
due to some complexities involved in the transaction. Kaving said that, on ‘ April 202D, the 
parties agreed to merge their Malaysian operations and thereafter submitted their merger 
application to the MCMC in 8uly 202D. Following a substantive assessment of the proposed 
merger application, and due consideration of the partiesW response to MCMCWs statement 
of issues, the MCMC, on 2J 8une 2022 issued a Notice of No Ob;ection for the parties to 
proceed with the proposed merger. The merger completed on V0 November 2022.

Thus, the foregoing cases indicate that the relevant regulatory authorities in Malaysia appear 
to adopt a reactive approach when considering applications for approval and operational 
licences.

On a separate note, although it is not an example of recent case law, Hj Ann bis Hj Havvas 
N oDrmas yivse& Y gDusS dBs hOB Y �rv may be of particular interest. In this case, the 
petitioner, K; Aqq bin K; Kassan, had qled a petition to wind up the company in court, which 
the respondents challenged. The companyWs business was being carried out in breach of the 
statutory re:uirements of the Registration of Engineers Act DJ63 (REA). The Court of Appeal 
found that the companyWs directors had deceived and misrepresented the authorities and 
the public that the company was owned and controlled by bumiputera. In fact, the company 
was controlled by an Australian company through an elaborate nominee scheme involving 
the execution of various agreements and the use of power of attorney. The court found that 
the establishment of the company was illegal as it was against Malaysian public policy and 
the agreements were also illegal ab initio as they were executed to circumvent the statutory 
re:uirements of the REA. Ultimately, the court also found that if the winding-up order was not 
granted, the company would continue to exist and carry on its business in blatant disregard 
of the REA. Therefore, the court held that it must act on the illegality and a winding-up order 
was granted as the court could not endorse the existence of a company tainted with illegality.

Malaysian authorities and the ;udiciary subscribe to the ’Rule of Law’ with the central tenet 
of e:ual sub;ection of all persons to the ordinary law. If there is non-compliance with any 
legislation, such as circumvention of any local participation re:uirements, or ;udicial review 
proceedings brought against governmental authorities in respect of their decisions, the 
Malaysian courts will not hesitate to decide based on the law.

Law stated - 14 November 2023

UPDATE AND TRENDS

;ey developments of the past year
Hre there any deJelopbents’ eberKinK trends or hot topics in foreiKn 
inJestbent reJiew reKulation in your gurisdictionq Hre there any current 
proposed chanKes in the law or policy that will haJe an ibpact on foreiKn 
inJestbent and national interest reJiewq

On D0 October 202V, the Companies (Amendment) 202V Bill was tabled for the qrst reading 
at the Kouse of Representatives in the Parliament. The main amendments under the Bill 
supplement the existing beneqcial ownership framework under the Malaysian Companies 
Act 20D6 with an aim to enhance corporate transparency and accountability.
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zome of the main amendments to the beneqcial ownership provisions include the following• 
(D) expanded criteria of a beneqcial owner (BO)S (2) the re:uirement to maintain a register of 
BOsS (V) the re:uirement for a company to obtain BO informationS and (4) the re:uirement 
for a BO to make disclosures about itself as a BO to the company.

Prior to the Bill coming into force, BO is deqned under the Malaysian Companies Act 20D6 
as the ultimate owner of the shares and does not include a nominee of any description. 
The Bill introduces a control element and expands BOWs deqnition to cover a natural person 
who ultimately owns or controls a company and includes a person who exercises ultimate 
effective control over a company. In addition, the Bill seeks to provide the Minister charged 
with the responsibility for companies, namely, the Minister of 9omestic Trade and Cost of 
Living, to make rules on persons who may access the register of BO of companies. zub;ect 
to the scope of the rules, these persons may include authorities and hence, foreign investors 
will need to take this into account when complying with the relevant local participation 
re:uirements.

Law stated - 14 November 2023
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