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Determining the Location of

Cryptoassets
Introduction

In 2023, the Singapore Courts rendered a number of
rule-setting decisions that cryptoassets could be
considered ‘property’. These judgments provide
assurance to cryptoasset owners that their interests
are protected by proprietary rights.

However, while it is now clearer that cryptoasset
owners can exercise proprietary rights in respect of
their cryptoassets in general, the next question that
arises is: How will cryptoasset owners know whether
they can take advantage of such protections in the
Singapore courts? The General Division of the
Singapore High Court addressed this question for
the first time in Cheong Jun Yoong v Three Arrows
Capital Ltd and others [2024] SGHC 21 (“Three
Arrows”).
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Jurisdiction of the Singapore court

For a property owner to enforce its property rights,
the Singapore court must have jurisdiction over the
defendant to make a binding decision. Generally, the
Court will have jurisdiction if the defendant has been
served with the relevant originating papers in a
legally permissible manner. If the defendant is within
Singapore, a plaintiff is entitled to serve originating
papers on him.

However, if the defendant is overseas, generally
service is allowed only if Singapore is the
appropriate forum to hear the dispute.” Where the
claim relates to property, Singapore would be the
appropriate forum for an owner to exercise their
proprietary rights if the property is “situated in
Singapore”.?2 While this may be easily determinable
for tangible property, the location of cryptoassets,
which are intangible and hosted online via
blockchain, is much less clear.

The facts in Three Arrows

In Three Arrows, the Court was concerned with this
precise question of where cryptoassets could be
“situated”.

In Three Arrows, the plaintiff, a portfolio manager
working for the defendant investment fund
incorporated in the BVI, wished to set up an
independent fund for the cryptocurrency-related
investments he was managing for himself and
friends. The parties agreed that a standalone
portfolio for those investments would be set up on
the defendant’s platform, and the assets in this fund
would be within the plaintiff's full control (“DC
Assets”). Subsequently, the defendant went into
liquidation in the BVI, and a question arose over
whether the DC Assets could be considered the
defendant’s property, and thus subject to the
liquidation.

The plaintiff commenced proceedings in Singapore
against the defendant, claiming that the defendant
held the DC Assets held on trust for the plaintiff. The
Court allowed the plaintiff's application to serve the
originating papers on the defendant overseas. The
defendant applied to set aside the service order,
arguing that Singapore was not the appropriate
forum to hear the dispute. Among other reasons, the
defendant argued that the DC Assets should not be
considered to be located in Singapore as there the
law on where cryptoassets are located was
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uncertain.
Where are cryptoassets “located”?

The Court held that in the absence of a physical
location, a cryptoasset is “located” in the place where
it is controlled. This is because a cryptoasset, having
no physical presence and being recorded on the
blockchain, “best manifests itself through the
exercise of control over it’.3

Having set out this general principle, two questions

arise:

1. Who “controls” a cryptoasset?

2. Where is the “controller” of a cryptoasset
located?

On the first question, the Court noted that the owner
of a cryptoasset possesses (i) a public address
which functions like a bank account number and (ii)
a private key which is mathematically linked to the
public address and cannot be changed. To transfer a
cryptoasset, both the public address and private key
are required. The Court therefore held that the
controller of a cryptoasset is the person who controls
the private key to it.4

On the second question, the Court held that the
location of the cryptoasset’s controller is the country
they are resident in. If the controller is an individual,
his residence is the place in which he is ordinarily
resident; if the controller is a company, its residence
is where the central management and control of its
business is exercised.®

Applying the above principles, the Court held that
plaintiff, who was resident in Singapore, controlled
the private keys to the DC Assets, and therefore the
DC Assets were located in Singapore. Singapore
was thus the appropriate forum, and the setting-
aside application was dismissed.

1 Rules of Court 2021, 0. 8 1. 1(2)(a). {BL. HEHMOZNICHV\TEHIDREEZHRTIABNHIEE(F. YHEMHEIEKRENS.
0. 8, r. 1(3) of the Rules of Court 2021 dispenses with such requirement where the parties’ contract allows for service out of jurisdiction.

2 Supreme Court Practice Directions 2021, para. 63(3)(i).
3 Three Arrows at [60].
4 Three Arrows at [61].
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ZOED [REYAIL] (FHBMEKELUTVDIBROZ EZLW SEADBE,

ZDERD

The Court at [65] drew a distinction between the concepts of “residence” and “domicile”, as some of the cases decided on this topic in

English courts considered the relevant test to be where the controller is domiciled. This distinction was necessa

as sometimes a party’s

residence and domicile may differ: (1) an individual’s domicile is his place of birth or permanent residence; and ?é) a company’s domicile

is the place of its incorporation.
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6 Three Arrows at [54]-[55].

[BEE / Author]

Conclusion

Under common law, the approach or test as to where
cryptoassets are “located” has been inconsistent,
with various English court decisions taking different
positions.® The Court in Three Arrows considered
these differing positions, and laid down a clear
pronouncement that the applicable test in Singapore
should be where the controller of the private key to
the cryptoassets resides. This decision brings further
clarity and certainty to cryptoassets owners as to the
circumstances under which they can enforce their
proprietary rights before the Singapore courts to
protect their cryptoassets.

Kara Quek (Nagashima Ohno & Tsunematsu Singapore LLP)

kara_quek@noandt.com

Kara Quek is a Singapore qualified attorney based in the firm’s Singapore office. She has had prior
experience in representing and advising clients in various forms of dispute resolution, including
litigation before the Singapore International Commercial Court and Court of Appeal, mediation with
the Singapore International Mediation Centre, and arbitration under ICC, SIAC rules. The matters
she has handled include general commercial litigation and arbitration, trusts disputes, and
corporate / shareholder-related disputes.
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[ Mere inactivity after breach does not of itself amount to affirmation, nor (it seems) does the
commencement of an action claiming damages for breach. The mere fact that the innocent party has
called on the party in breach to change his mind, accept his obligation and perform the contract will not
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[But if the innocent party unreservedly continues to press for performance or accepts performance by
the other party after becoming aware of the breach and of his right to elect, he will be held to have
affirmed the contract. Reliance upon a term of the contract (such as a term giving a party the right to
claim a refund) will not be held amount to an affirmation, at least in the case where the party who is
alleged to have affirmed the contract has made it clear that it was treating the contract as discharged.]
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Singapore Office’s Dispute Resolution Team
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With both Singapore qualified and Japan qualified lawyers, Singapore Office’s dispute resolution
team handles various international dispute resolution cases including international arbitration under
SIAC and ICC rules. We handle cases ranging from large-scale business transactions, M&A, joint
ventures and real estate development to construction projects and more. We go beyond Japan and
Singapore law if necessary when disputes span other applicable fields of law, working with external
lawyers.

Nagashima Ohno & Tsunematsu Singapore LLP

6 Battery Road Level 41 Singapore 049909
Tel: +65-6654-1760 (General) Fax: +65-6654-1770 (General)
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This newsletter is given as general information for reference purposes only and therefore does not constitute our
firm’s legal advice. Any opinion stated in this newsletter is a personal view of the author(s) and not our firm’s official
view. For any specific matter or legal issue, please do not rely on this newsletter but make sure to consult a legal
adviser. We would be delighted to answer your questions, if any.

NAGASHIMA OHNO & TSUNEMATSU www.noandt.com

T100-7036 HER#BFREAXIOAN_TEH7&E25 I PFI—
JP Tower, 2-7-2 Marunouchi, Chiyoda-ku, Tokyo 100-7036, Japan

Tel: 03-6889-7000 (General) Fax: 03-6889-8000 (General) Email: info@noandt.com
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Nagashima Ohno & Tsunematsu, based in Tokyo, Japan, is widely recognized as a
leading law firm and one of the foremost providers of international and commercial legal
services. The firm’s overseas network includes locations in New York, Singapore,
Bangkok, Ho Chi Minh City, Hanoi, Jakarta®* and Shanghai. The firm also maintains
collaborative relationships with prominent local law firms. The approximately 600
lawyers of the firm, including about 50 experienced lawyers from various jurisdictions
outside Japan, work together in customized teams to provide clients with the expertise
and experience specifically required for each client matter. (*Associate office)
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If you would like to receive future editions of the NO&T Dispute Resolution Update and the NO&T Asia Legal Review
by email directly to your Inbox, please fill out our newsletter subscription form at the following link:
https://www.noandt.com/en/newsletters/nl_dispute_resolution/

Should you have any questions about NO&T Dispute Resolution Update or NO&T Asia Legal Review, please contact
us at <nl-dispute_resolution@noandt.com> for NO&T Dispute Resolution Update or <asia-legal-
review@noandt.com> for NO&T Asia Legal Review.

Please note that other information related to our firm may be also sent to the email address provided by you when
subscribing to NO&T newsletters.
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