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Latest Update on the Long-Term Resident (LTR) Visa Program in Thailand

FABAT(E 2025 F 2 B 5. 2022 FICEASNRIPEESE (LTR) EVDEMAZXIBICEMUZ. TERE
FrRld, KEFEOSEHEILA, FIRCBEDIEAARIE. MREEDILKEE. CNICLKDERBYCEEAMICEK
DHBENLDEZ LD, BEEHEEBEAMOERRIENHTIND.

Background

Since its launch in September 2022, Thailand’s Long-Term Resident (“LTR”) Visa program has attracted significant
global interest, receiving over 6,000 applications worldwide, according to data from the Office of the Board of
Investment. The majority of the applicants hail from Europe, followed by the United States, Japan, China, and India,
with numbers continuing to rise.! Despite its attractiveness, some criteria and conditions appeared to be
burdensome, with certain financial requirements not fully aligning with the actual financial capabilities of many
potential applicants.

Following our previous article outlining the qualifications, criteria, and conditions for the LTR Visa, the Thai cabinet
further approved the amendment of certain material criteria and conditions for the LTR Visa on 13 January 2025.
These changes introduce relaxations to several material requirements, aiming to make the LTR Visa more accessible
and appealing to wealthy individuals and highly skilled foreigners to live, work, or invest in Thailand.?

In line with the Cabinet’s resolution, the Announcement of the Office of the Board of Investment No. Por. 2/2565
dated 30 June 2022 (the “BOI Announcement No. Por. 2/2565”), as amended, has been repealed and replaced by
the Announcement of the Office of the Board of Investment No. Por. 3/2568 Re: Qualifications, Criteria, and
Conditions for Long-Term Resident Visa under the Measure to Stimulate the Economy and Investment by Attracting
High-Potential Foreign Individuals to Thailand (the “BOI Announcement No. Por. 3/2568"). This announcement
has come into effect on 4 February 2025 and applies to all LTR Visa applications submitted from that date onward.

Key amendments

The key changes to the criteria and conditions under the BOI Announcement No. Por. 3/2568, compared to those
previously outlined in the BOI Announcement No. Por. 2/2565, can be summarized as follows:

1 BOI Press Release No. 8/2568 (Aor. 5) dated 15 January 2025
2 Thailand’s Cabinet Approval on 13 January 2025
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Topic

Previous Criteria and Conditions under the
BOI Announcement No. Por. 2/2565

New Criteria and Conditions under the BOI
Announcement No. Por. 3/2568

1. Dependents

Dependents of high-potential foreigners

Dependents of high-potential foreigners

Professionals

any country; or

(2) acompany which has been carrying on
the operation for at least 3 years and
has a combined revenue of at least
USD 150 million over 3 years as of the
date of application.

(Family are: are:
Members) (1) legitimate spouse; or (1) legitimate spouse;
(2) legitimate children under the age of | (2) parents;
20. (3) legitimate children under the age of
In addition, the number of dependents 20; or
permitted was limited to a maximum of 4 | (4) legal dependents of the primary LTR
individuals.3 Visa holder.
There will no longer be a limit to the number
of dependents.*
2. Wealthy Applicants must submit evidence showing | Evidence showing an average personal
Global an average personal income of at least USD | income is no longer required.
Citizens 80,000 per year for the 2 years preceding
the application date.
3. Work-From- | Overseas employers must be: Overseas employers must be:
Thailand (1) alisted company on stock exchange in | (1) a listed company on stock exchange in

any country;

(2) acompany which has been carrying on
the operation for at least 3 years and
has a combined revenue of at least
USD 50 million over 3 years as of the
date of application; or

(3) a subsidiary whose shares are 100%
held by the company mentioned in (1)
or (2) above.

Applicants must possess the relevant work
experience of at least 5 years within the past
10 years as of the date of application.

Work experience is no longer required.

4. High-Skilled
Professionals

Applicants must possess the relevant work
experience of at least 5 years in a targeted
industry within the past 10 years as of the
date of application; except for applicants
coming to work in public higher education
institutes, public research institutes, public
specialized training institutes, public
agencies, or applicants with a doctoral
degree or above.

Work experience is no longer required.

Expanding the scope of certain target industries, i.e., changing the scope of human resource
development in science and technology at vocational or higher education levels to
professors at vocational or higher education levels.

3 Clause 1(2) of the Notification of the Ministry of Interior Re: The Permission Granted to Certain Categories of Foreign Nationals to
Reside in the Kingdom of Thailand Following Measure to Stimulate the Economy and Investment by Attracting High-Potential
Foreign Individuals to Thailand dated 25 May 2022 and Clause 1.2 of the Order of the Immigration Bureau No. 150/2565 Re:
Guidelines for the Permission Granted to Certain Categories of Foreign Nationals to Reside in the Kingdom of Thailand Following
Measure to Stimulate the Economy and Investment by Attracting High-Potential Foreign Individuals to Thailand dated 22 August

2022.

4 Thailand’s Cabinet Approval on 13 January 2025. As of the date of this newsletter, the regulations that would relax the number of
permitted dependents are still pending issuance by the relevant authority. Therefore, the requirements under the Notification of
the Ministry of Interior Re: The Permission Granted to Certain Categories of Foreign Nationals to Reside in the Kingdom of Thailand
Following Measure to Stimulate the Economy and Investment by Attracting High-Potential Foreign Individuals to Thailand dated 25
May 2022 and the Order of the Immigration Bureau No. 150/2565 Re: Guidelines for the Permission Granted to Certain Categories
of Foreign Nationals to Reside in the Kingdom of Thailand Following Measure to Stimulate the Economy and Investment by
Attracting High-Potential Foreign Individuals to Thailand dated 22 August 2022, regarding the number of dependents, remain in
effect and apply to the LTR Visa applications.
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Our remarks

Save for the amendments under the BOlI Announcement No. Por. 3/2568 above, other criteria and conditions,
including the application process, for the LTA Visa remain unchanged from those previously set out under the BOI
Announcement No. Por. 2/2565. As the LTR Visa is intended to serve as the primary channel for attracting high-
potential foreigners, certain overlapping visa categories under the Smart Visa program have consequently been
discontinued.® The newly relaxed criteria and conditions are therefore expected to enhance accessibility to the
LTR Visa for qualified foreigners, fostering long-term economic growth and promoting high-skilled employment
opportunities in Thailand.

[Authors]
@ Chattong Sunthorn-opas (Nagashima Ohno & Tsunematsu (Thailand) Co., Ltd.)
&7 chattong_sunthorn-opas@noandt.com
b Chattong is a Thai-qualified attorney based in Bangkok, with a distinguished academic

background and extensive legal expertise. He holds a First-Class Honors LL.B. from
Chulalongkorn University and an LL.M. with the distinction of highest honors from the Graduate
School of Law at Waseda University. Additionally, he earned an LL.M. with a Certificate of
Specialization in Business Law from Keio University Law School. He represents both Thai and
Japanese clients across a wide range of transactions. His main areas of practice include foreign
investment law, M&A corporate transactions, competition law, general commercial laws, and
regulatory advice.

Thunsinee Sungmongkol (Nagashima Ohno & Tsunematsu (Thailand) Co., Ltd.)
Thunsinee_sungmongkol@noandt.com

Thunsinee Sungmongkol is a qualified attorney based in the Bangkok office since 2024. She
graduated with First-Class Honors with an LL.B. from Chulalongkorn University. She has
experience assisting both local and multinational companies in various areas, including corporate
affairs, labor issues, compliance matters, and commercial transactions.

5 Currently, only the Smart Visa for startup entrepreneurs (SMART —S) is available under the Announcement of the Office of the
Board of Investment No. Por. 5/2568 Re: Qualifications, Criteria, and Conditions, for Special Non-Immigrant Visa Endorsement
(Smart Visa) dated 18 February 2025.
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Introduction of the Guidelines on Cross Border Personal Data Transfer of Malaysia

NL—277Tl& 2024 £ 10 BICEANERREEOSIEENHE S, 2025 FLURE. EREN(CHETARIBSNT
WD, SEIDFERMERELTIE DPO MiEE, T —YWRKEFEDLFZER, BAT —5 DHISEEE(CRET D
HDTYTF— MRENFESFSND. FICHIRBEICE L T BIREAT —5BER(ICEAT DN RS 2D EE
(CRITSNERRE SO O DIV BRESNIE LA TE S, AR TIEZOWEEICDVWTEIERT D,

In October 2024, the Personal Data Protection (Amendment) Act 2024 (the “Amendment Act 2024”) was published
in Malaysia’s Federal Gazette, and it is the first amendment to the principal personal data protection legislation in
Malaysia, i.e. the Personal Data Protection Act 2010 (the “PDPA”). The amendments to the PDPA consist of,
amongst others, the introduction of data breach notifications and appointment of data protection officers, and
amendments to the framework regarding cross border transfers of a data subject’s personal data under Section
129 of the PDPA.

In light of the foregoing, on 29 April 2025, the Personal Data Protection Commissioner of Malaysia has issued the
Personal Data Protection Guidelines on Cross Border Personal Data Transfer (the “CBPDT Guidelines”) to clarify
the requirements for compliance with each condition for transfer of personal data out of Malaysia under Section
129 of the PDPA, and to assist data controllers in deciding which condition may be referred to for any cross border
personal data transfer.

Original Framework under Section 129 of the PDPA

Sections 129(1) and 129(2) of the PDPA prior to the Amendment Act 2024 provided that a data controller must not
transfer any personal data outside Malaysia unless the place is specified by the Minister responsible for personal
data protection in the Gazette and such place must fulfil the following criteria, namely (i) that place must have in
force law which is substantially similar to the PDPA, or that serves the same purposes as the PDPA; or (ii) that place
must ensure an adequate level of protection in relation to the processing of personal data which is at least
equivalent to the level of protection afforded by the PDPA.

Although a public consultation paper was issued by the Personal Data Protection Commissioner of Malaysia in
2017 regarding a proposed “whitelist” of specified countries to which personal data originating in Malaysia can be
transferred, the “whitelist” was not published in the Gazette.

Notwithstanding the above, in the past, data controllers have generally relied on Section 129(3) of the PDPA to
transfer personal data outside of Malaysia if they fulfil any of the conditions prescribed thereunder. Some examples
of the conditions are as follows:

(i) the data subject has given his consent to the transfer,

(i) the data controller has taken all reasonable precautions and exercised all due diligence to ensure that the
personal data will not in that place be processed in any manner which, if that place is Malaysia, would be
a contravention of the PDPA, and

(iii) thetransferis necessary as beingin the publicinterest in circumstances as determined by the said Minister.

Among the conditions outlined in Section 129(3) of the PDPA, one of the most practical and straightforward
conditions that was relied upon by a data controller to carry out a cross border transfer of personal data from
Malaysia was to obtain the data subjects’ consent for such cross border transfer. In practice, the consent was
obtained by including a statement within the privacy policy/ notice issued to data subjects that their personal data
may be transferred outside of Malaysia.

Revised Framework under the Current Section 129 of the PDPA

The amended Section 129 of the PDPA came into force on 1 April 2025 and only one of the conditions specified in
Section 129(3) thereof, i.e. “the transfer is necessary as being in the public interest in circumstances as determined
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by the Minister”, was deleted. Accordingly, a data controller may still rely on the other conditions to carry out cross
border transfers of personal data, such as having obtained the data subject’s prior consent for the transfer, and
having taken all reasonable precautions and exercised all due diligence in relation to the transfer. This article now
considers these 2 specific conditions in more detail below.

Data Subjects’ Prior Consent for Cross Border Transfer

The CBPDT Guidelines clarified that a data controller relying on the data subject’s prior consent for cross border
transfer of personal data must first provide the data subject with a personal data protection notice containing the
following details: (i) the class of third parties to whom the data is transferred to; and (ii) the purpose of the transfer.
Thereafter, the data controller must obtain the consent of the data subject for the personal data transfer and such
consent must be recorded and maintained in accordance with the requirements of the Personal Data Protection
Regulations 2013.

All Reasonable Precautions and Due Diligence relating to the Cross Border Transfer

Pursuant to Section 129(3)(f) of the PDPA, a data controller may transfer any personal data to a place outside
Malaysia if it has taken all reasonable precautions and exercised all due diligence to ensure that the personal data
will not in that place be processed in any manner which, if that place is Malaysia, would be a contravention of the
PDPA. With regard to this condition, the CBPDT Guidelines clarified that “all reasonable precautions and exercised
due diligence” may be deciphered by the following mechanisms:

(i) Binding corporate rules;
(ii) Contractual clauses; or
(iii) Certification under an approved certification scheme.

Binding corporate rules are clarified in the CBPDT Guidelines to mean personal data protection policies that are
implemented by, amongst others, a multinational corporate group, or a group of enterprises engaged in a joint
economic activity such as franchise, joint venture or professional partnership. These rules must fulfil the
requirements set forth in the CBPDT Guidelines, including (i) specifying the parties governed under rules; (ii)
specifying the jurisdictions where personal data may be transferred to; (iii) being legally binding on all the parties
to the rules and the relevant data subjects whose data is transferred under the rules; (iv) requiring parties to ensure
a protection standard equivalent to the PDPA; and (v) being reviewed from time to time for updates.

In respect of contractual clauses, the CBPDT Guidelines cited some international model clauses for a data controller
intending to rely on this condition, such as the adoption of the Association of Southeast Asian Nations (ASEAN)
Model Contractual Clauses for Cross Border Data Flows or the European Union General Data Protection Regulation
(EU GDPR) Standard Contractual Clauses for the Transfer of Personal Data to Third Countries.

Reliance on the aforesaid contractual clauses or other clauses to carry out cross border transfers of personal data
is subject to fulfilment of certain requirements under the CBPDT Guidelines. For example, such clauses must be
legally binding on the data controller and the receiver of personal data. The data controller must also ensure the
clauses cover (i) the security measures that are to be implemented to provide adequate level of protection
(equivalent to the level afforded by the PDPA) in relation to the processing of personal data; and (ii) clauses that
state and guarantee that the processing of personal data shall be carried out in compliance with the PDPA. In
addition, the data controller must take all reasonable precautions at all times to ensure that the receiver of the
personal data complies with the terms provided by the contractual clauses. If the data controller discovers any
breach of the contractual clauses by the counterparty, the transfer of personal data to the counterparty must cease
until the breach is rectified.

Finally, in terms of cross border transfers relying on the certification avenue, the receiver of the personal data must
possess a valid recognised certificate, that is a certificate issued by an accredited body or authority that verifies
that a data controller or data processor is in compliance with data protection standards or laws, both locally or
internationally. Examples of recognised certificates that are stated in the CBPDT Guidelines include Europrivacy
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and the Legal Services Operational Privacy Certification Scheme.

General Criteria for Cross Border Transfer outside the Scope of the Specified Conditions

If a data controller is not able to rely on any of the specified conditions under Section 129(3) of the PDPA (e.g. prior
consent of data subjects or standard contractual clauses), the data controller may still transfer personal data
outside of Malaysia upon fulfilment of any of the 2 amended criteria under Section 129(2) of the PDPA.

Pursuant to the Amendment Act 2024, Section 129(1) of the PDPA, namely the “whitelist” provision has been
deleted, and Section 129(2) thereof was amended to allow a data controller to transfer personal data outside
Malaysia if that place (i) has in force a law which is substantially similar to the PDPA; or (ii) ensures an adequate
level of protection in relation to the processing of personal data which is at least equivalent to the level of
protection afforded by the PDPA.

Law which is Substantially Similar to the PDPA

The scope of a law that is substantially similar to the PDPA has been clarified in the CBPDT Guidelines to mean that
the content of the law such as protection, rights and requirements related to processing including collection,
disclosure, retention and cross border personal data transfer are similar to that provided under the PDPA. To
ascertain this, the CBPDT Guidelines state that a data controller may conduct Transfer Impact Assessment (“TIA”)
to review the relevant personal data protection law of the receiving country/ jurisdiction. The validity period of
the findings of such TIA must not exceed 3 years and follow-up TIA must be conducted thereafter.

In addition, if there occurs a change or amendment to the relevant personal data protection laws during the validity
period of the TIA, the data controller must conduct a review of the changes or amendments made to determine
whether, as a result of the change or amendment, the relevant personal data protection law is still substantially
similar to the PDPA. Specific factors to be considered when conducting, and steps to conduct, a TIA are also
prescribed in the CBPDT Guidelines.

Adequate Level of Protection that is Equivalent to PDPA

Similar to the mechanism to ascertain a law substantially similar to the PDPA, the CBPDT Guidelines state that a
data controller may conduct TIA to determine if the level of protection of personal data offered by the receiving
country/ jurisdiction is equivalent to the PDPA. The CBPDT Guidelines also set forth specific factors to be
considered when conducting, and the steps to conduct, such TIA. Examples of the aforesaid factors include (i)
whether the receiver has in place any security related certifications which have assessed the systems in place and
deemed to be secure; (ii) whether the relevant personal data protection law governing the receiver can be easily
enforced; and (iii) the receiver’s past history of compliance with the relevant personal data protection law and
whether it has experienced any data breach incidents. As is the case for the TIA to review the receiving country’s
personal data protection law, the findings of this TIA also must not exceed 3 years and follow-up TIA must be
conducted thereafter in accordance with the CBPDT Guidelines.

Conclusion

The publication of the CBPDT Guidelines provide more clarity and represent a more structured framework in
respect of cross border transfers of personal data originating from Malaysia, to be better aligned with other
international standards. Moving forward, data controllers and data processors which undertake cross border
transfers from Malaysia, must review their existing data privacy policy and personal data protection notices to
ensure compliance with the amended Section 129 of the PDPA and the CBPDT Guidelines.
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answer your questions, if any.

This newsletter is given as general information for reference purposes only and therefore does not constitute our firm’s legal
advice. Any opinion stated in this newsletter is a personal view of the author(s) and not our firm’s official view. For any specific
matter or legal issue, please do not rely on this newsletter but make sure to consult a legal adviser. We would be delighted to
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