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ND UY22AGO

In  202,J  the Wapanese government  unveiled the 202, policL  statement  to  promote 
international arbitrationJ marqing a strategic initiative involving collaborations among 
the  governmentJ  legal  professionalsJ  business  communities  and  arbitration-related 
organisations. khe policL emphasises capacitL building and raising public awarenessJ 
among othersJ to position the countrL as a competitive arbitration seat in xast Asia. As 
a part of this effortJ the inaugural Wapan International Arbitration Seeq was held as a 
qeL collaboration among those staqeholdersJ signalling WapanTs renewed commitment to 
advancing arbitration practice and capacitL building. In the meantimeJ the jupreme Eourt 
issued a Hudgment that has potential implications on the enforceabilitL of multi-tiered 
arbitration clauses. khis article also introduces a koqLo •igh Eourt Hudgment that deals 
with applicabilitL of a provision in the Arbitration Act of WapanJ which nulli’es an arbitration 
agreement dealing with labour disputes to arbitration seated outside Wapan.

CNUEYUUNHD PHNDTU

D khe Wapanese government issues new policL statement on the invigoration of 
international arbitration through strategic public-private collaboration

D WapanTs ongoing initiatives to promote international arbitrationJ including the ’rst 
Wapan International Arbitration Seeq and WAATs Arbitration UaL 202, involving 
NMEIk(AB and IEjIU

D khe jupreme Eourt of Wapan ruled on the enforceabilitL of a non-litigation agreementJ 
which maL have a potentiallL signi’cant implication to the interpretation of arbitration 
clauses with multi-tier dispute resolution mechanisms

D khe Bower Eourts of Wapan upheld arbitration agreements bL denLing the application 
of the provision in the Arbitration ActJ which deems arbitration agreements in labour 
contracts to be invalid

GFLFGFDEFC ND TINU AGTNEVF

D Arbitration ActJ article , of the jupplementarL Provisions

D khe 202, PolicL statement on Promotion of International Arbitration

D Wapan International Arbitration Seeq 202,

D WAA Arbitration UaL 202,

D F w maliyd mefebaoinR Wnb Unbyf Peace aRf SRircaoinR

D F w BaiRo Jioos paLaR CC. )also qnown asJiocniR,cnlC

D F w SRioef AibyiResI 4Rc

JAPADFUF MHWFGD2FDT NUUYFU DFB PHVNEO UTATF2FDT HD TIF NDWNMHGATNHD 
HL  NDTFGDATNHDAV  AG’NTGATNHD  TIGHYMI  UTGATFMNE  PY’VNE-PGNWATF 
EHVVA’HGATNHD
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khe Wapanese governmentJ through the Inter-Ginisterial Eouncil for the Promotion of 
International Arbitration established under the Eabinet jecretariatJ has issued a new policL 
statement titled the 060( Pnyicd Mueas)bes on Pbnlnoe 4RoebRaoinRay AbtiobaoinRE.1]3 khis 
PolicLJ based on the outcome of worqing-level discussions held bL the Practical (esearch 
zroup for the jteadL Promotion of International Arbitration Ntili–ation in Wapan193 Y which 
comprised usersJ academicsJ arbitration institutions and arbitration practitionersJ including 
the authorJ Ooshimi 'hara Y outline the governmentKs strategic direction to further promote 
international arbitration in WapanJ particularlL in light of the recent closure of the Wapan 
International Uispute (esolution Eenter )WIU(EC.

FeL components of the 202, PolicL include WapanTs aim to enhance its standing as an 
attractive seat for arbitration in xast AsiaJ especiallL in regions where manL Wapanese 
companies have e4panded their operations. khe PolicL also emphasises the importance of 
cultivating human resources capable of engaging in international arbitration in alignment 
with common law practices and international standards. :urtherJ the qeL components 
highlight WapanTs intention to contribute to the development of international rules in the 
’eld of commercial disputes Y such as through NMEIk(AB Y and to uphold the rule of 
law. khe plan includes raising awareness of the bene’ts of using international arbitration 
among Wapanese companiesJ including small and medium-si–ed enterprises )jGxsCJ as well 
as engaging with foreign companies and practitioners through collaboration with overseas 
institutions to promote Wapan as a seat for international arbitration.

khe 202, PolicL rea1rms WapanTs commitment to advancing the use of international 
arbitration in accordance with the rule of lawJ bL engaging a wide range of staqeholders 
including  government  bodiesJ  arbitration  usersJ  international  organisationsJ  arbitral 
institutions and practitioners.

JAPADKU  HDMHNDM  NDNTNATNWFU  TH  PGH2HTF  NDTFGDATNHDAV  AG’NTGATNHD0 
NDEVYCNDM TIF LNGUT JAPAD NDTFGDATNHDAV AG’NTGATNHD BFF4 ADC JAAKU 
AG’NTGATNHD CAO 959X

As part of WapanTs broader initiative to promote international arbitrationJ the ’rst Wapan 
International Arbitration Seeq was held in Movember 202, at various venues across koqLo.-
163 'rganised bL qeL institutions such as the GinistrL of WusticeJ the GinistrL of xconomLJ 
krade and IndustrLJ the Wapan Association of Arbitrators )WAAC and the Wapan Eommercial 
Arbitration Association )WEAACJ the event featured a series of panel discussions with 
government o1cialsJ international arbitration practitioners from all around the world and 
representatives from Wapanese corporations. khese discussions focused on the advantages 
of arbitration and mediationJ and the strengths of Wapan as a seat and venue for dispute 
resolution.

:urtherJ in Garch 202,J WAAJ the Wapan :ederation of Rar AssociationsJ the GinistrL of 
Wustice and the WIU(E co-hosted the WAA Arbitration UaL 202,. khis event spotlighted recent 
trends and developments in the evolving landscape of arbitration and investor-state dispute 
settlement )IjUjC. It featured delegates from IEjIU and NMEIk(ABJ as well as prominent 
arbitration practitioners. FeL topics included emerging practices under the 2022 IEjIU 
Arbitration (ulesJ ongoing reform proHects at NMEIk(AB regarding IjUjJ and the potential 
use of investor-state mediation. Uetails of this event were reported in separate zA( Mews.1X3

( W LA2NVO LFCFGATNHD LHG BHGVC PFAEF ADC YDNLNEATNHD
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In the recent case of F w maliyd mefebaoinR Wnb Unbyf Peace aRf SRircaoinR )the SRircaoinR 
caseCJ1S3 the jupreme Eourt analLsed an agreement not to litigate and invalidated such 
an agreement on public policL groundsJ setting out ’ve factors to be considered. As an 
agreement not to litigate restricts a constitutional right to litigationJ such agreements are 
generallL binding and enforceable but subHect to careful scrutinL on public policL grounds. 
Although the SRircaoinR case was about an agreement not to litigate in courtsJ it has 
potential implications on how multi-tiered dispute resolution clauses )whether ultimatelL 
leading to court proceedings or arbitrationC maL be enforced in the Wapanese courtsJ 
depending on whether the jupreme Eourt considers multi-tiered dispute resolution clauses 
as agreements not to litigate unless certain conditions are met.

In the SRircaoinR caseJ an elderlL believer )AC ’led a tort claim in the Wapanese courts seeqing 
damages against a religious groupJ the :amilL :ederation for Sorld Peace and Nni’cation 
)commonlL qnown as the Nni’cation EhurchC on the grounds that the monetarL donations 
he had made was through unlawful solicitation. khe Nni’cation Ehurch sought to relL on a 
notarised agreement that Ahad signed stating that he would not pursue anL claims for return 
or damages and would waive anL recourse to Hudicial remedies against it )the Mon-litigation 
AgreementC. khe jupreme Eourt held thatJ while agreements not to litigate between private 
parties will generallL be upheld bL courts in principleJ such agreements are invalid if theL 
violate public policL. khe jupreme Eourt outlined a frameworq for this assessmentJ clarifLing 
the need to consider various factorsJ including; )3C the partiesT attributes and relationship8 )2C 
the bacqgroundJ intent and purpose of the agreement8 )‘C the nature of the rights or legal 
relationships covered bL the agreement8 ),C the degree of disadvantage imposed on a partL8 
and )5C other relevant circumstances.

ziven that )3C Ahad been under the EhurchTs psLchological in[uence for a long timeJ 
)2C the Mon-litigation Agreement had been concluded at the initiative of the Nni’cation 
Ehurch membersJ )‘C A was ]6 Lears old when he signed itJ and ),C Awas subseyuentlL 
diagnosed with Al–heimerTs diseaseJ the jupreme Eourt held that A was not in a position 
to maqe a rational Hudgment whether to enter into the Mon-litigation Agreement and that 
the Mon-litigation Agreement imposed a substantial and one-sided disadvantage on A. 
AccordinglLJ the jupreme Eourt declared the Mon-litigation Agreement invalid for violating 
public policL.

khe jupreme EourtTs ’nding that agreements not to litigate are subHect to public policL 
considerations maL affect how multi-tiered dispute resolution clauses are enforced. khis 
is because there is the case of NyLifa w HN. aRf gioachiJ where the koqLo Uistrict Eourt-
173 characterised a multi-tiered dispute resolution clause183 as an agreement not to litigate 
)unless certain conditions were metCJ whereas on appealJ the koqLo •igh Eourt1f3 held 
that the preconditions to negotiate and mediate before commencing formal arbitration 
proceedings did not have to be met before the parties could commence arbitration. khe 
koqLo •igh EourtTs rationale was thatJ among othersJ both negotiation and mediation 
would liqelL be futile when a partL had alreadL initiated litigation without going through 
negotiation and mediation as this situation suggests that trust among the parties were 
alreadL broqen. jince such trust relationship was crucial to negotiation and mediationJ a 
multi-tiered dispute resolution clause was essentiallL a XgentlemenTs agreementT. khe koqLo 
•igh Eourt thus did not enforce the preconditionsJ which was completelL opposite to the 
Uistrict EourtTs position. It remains to be seen whether the jupreme Eourt would taqe the 
koqLo Uistrict Eourt approach and characterise multi-tiered dispute resolution clauses as 
enforceable agreements not to litigateJ or it would follow the koqLo •igh EourtTs view. If the 
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jupreme Eourt follows the koqLo Uistrict EourtTs approachJ the public policL considerations 
in SRircaoinR case would applL in the enforcement of multi-tiered dispute resolution clauses.

BastJ it is important to note that the Wapanese courts have not Let considered the impact 
of non-compliance with preconditions in an agreement not to litigate in the conte4t of 
arbitration8 whether it is an admissibilitL or Hurisdictional issue. khis distinction is important 
as the latter affects the integritL of the award while the former does not. In the NFJ for 
instanceJ the xnglish Eommercial Eourt held in veL)tyic nW Biebba CenRe w BC uiRiR& 
Cof 92023/ xS•E 2]6 )EommC that failure to complL with a multi-tiered clause concerns 
admissibilitLJ not Hurisdiction. khe Eourt emphasised that such issues Y egJ whether a claim 
is ripe for arbitration Y are matters for the arbitral tribunal to determine and do not HustifL a 
Hurisdictional challenge before a court.

'n the other handJ the jingapore Eourt of Appeal had held in 203,1,3 that non-compliance 
with preconditions to arbitration went towards the Hurisdiction of the tribunalJ and thus 
awards rendered bL such tribunals were liable to be set aside. khat saidJ two recent jingapore 
Eourt of Appeal cases seem to suggest that the better view is that failure to complL with 
preconditions to arbitration goes towards admissibilitL rather than Hurisdiction.1]53 khe trend 
appears to be to treat non-compliance with preconditions to arbitration as an admissibilitL 
issue and not HurisdictionalJ and it remains to be seen how Wapanese courts will deal with 
this issue in the future.

( W UANDT ’NTTU JAPAD VVE .AVUH 4DHBD AU ’NTEHND)EH2[ ADC ( W YDNTFC 
ANGVNDFU0 NDE

'n 26 April 202‘J1]]3 in F w BaiRo Jioos paLaR CC. )the JiocniR caseCJ the koqLo •igh Eourt 
a1rmed the koqLo Uistrict EourtTs1]93 refusal to taqe Hurisdiction over a case brought bL a 
Nj national )_C against a Wapanese tech companLJ jaint Ritts Wapan BBEJ also qnown as 
Ritcoin.comJ for paLment of outstanding wages under an alleged emploLment relationship. 
khe Eourt upheld the arbitration clause in the Xindependent contractor agreementT governed 
bL •ong Fong law under which _ was appointed as a Xproduct designerT. khis case is 
noteworthL because the Eourt assessed the validitL of the arbitration clause )that was 
governed bL a foreign law with a foreign seatC under article , of jupplementarL Provisions in 
WapanTs Arbitration Act )AACJ which provides that anL arbitration agreement concluded after 3 
Garch 200, )the date that AA came into forceC that covers individual labour-related disputes 
is invalid.1]63 khe e4ception in article , of the jupplementarL Provisions is not commonlL 
found in other Hurisdictions.

NltimatelLJ as the Eourt found that _ was an independent contractor and not an emploLeeJ 
the agreement between the parties was not a labour contract. khis meant that article , of 
the jupplementarL Provisions would not operate to invalidate the arbitration agreement. 
ko determine whether to applL the aforementioned provisionJ the Eourt e4amined the 
following non-e4haustive factors to decide whether the contractual relationship between 
the parties was considered an emploLment contract; )3C the presence of constraints on 
worqing time and location8 )2C the e4istence of a supervisorL relationship8 and )‘C whether 
the remuneration constituted paLment for services rendered.

jubseyuentlLJ in 26 :ebruarL 202,J in F w SRioef AibyiResI 4Rc )the SRioef AibyiRes caseC 
in which Nnited Airlines dismissed airline staff due to decreased demand caused bL the 
covid-3V pandemicJ the koqLo Uistrict Eourt upheld an arbitration clause governed bL Nj 
law and seated outside Wapan.1]X3 In the processJ the Eourt also considered article , of 
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the jupplementarL Provisions but found that it did not applL because the labour contracts 
between the plaintiffs and Nnited Airlines were entered into before 3 Garch 200,J the date 
when the AA came into force. khe Eourt also held that such labour contracts were not 
contrarL to WapanTs public policL.

Article , of the jupplementarL Provisions deems arbitration clauses invalid to protect 
emploLees at least Xfor the time beingT in view of the situation where the imbalance of 
power between worqers and their emploLersJ as arbitration was not widelL used as a means 
of dispute resolution at the time the AA came into force. khere have been court cases in 
which foreign emploLees have ’led lawsuits in Wapanese courts to challenge the purported 
termination of emploLment contracts with foreign emploLers despite the e4istence of 
arbitration clausesJ arguing that the arbitration clauses were invalid on the basis of article , 
of the jupplementarL Provisions.

•oweverJ the scope of application of article , of the jupplementarL Provisions has not been 
settled LetJ in particular with respect to arbitration clauses providing for a seat outside of 
Wapan and governed bL non-Wapanese law. khe courts in the JiocniR and SRioef AibyiRes 
cases both denied the application of article , of the jupplementarL Provisions without 
discussing whL article , was relevant to an arbitration clause governed bL non-Wapanese 
law and providing for a seat outside Wapan. jome scholars argue that article , of the 
jupplementarL Provisions is an issue of arbitrabilitL and therefore the Wapanese court should 
applL the law of the seat of the courtJ namelL the AAJ including article ,J regardless of the 
governing law or a seat of arbitration of the arbitration agreement. 'thers argue that article 
, is onlL relevant when labour disputes have a Wapan ne4usJ such as emploLment services 
having been provided in Wapan.

khe jupreme Eourt of Wapan has not Let been called upon to rule on this particular matter8 
howeverJ emploLers seeqing to emploL individuals with a connection to WapanJ such as those 
based in WapanJ should be aware of the possibilitL that disputes maL be brought before 
the Wapanese courts under article , of the jupplementarL Provisions. khis would applL 
despite the fact that arbitration clauses of emploLment contracts are subHect to the laws 
of a Hurisdiction other than Wapan and provide for a seat outside Wapan.
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