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Case Update: Cost of Cure as Damages
— Are Intention to Cure and Incurrence
of Cost Prerequisites to Recovery?

Introduction

1. If a builder completes a house with rectangular
pillars, instead of round pillars according to the
agreed design, and the only way to remedy the
defect is to demolish and rebuild the entire
house, should the owner be entitled to recover
the cost of cure as damages for breach of
contract?

2. To complicate matters further, if the builder
proves that the owner actually does not intend
to cure the defects, or has not incurred the cost
of cure, should the owner be entitled to such
cost since that would seem like an excessive
windfall for him at the unfair expense of the
builder? Or should the owner be entitled to
damages equivalent to the diminution in value
of the house (if any) due to the breach?
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These are not straightforward questions, as
seen from the mixed views in past cases and
commentaries. Thankfully, in the recent case of
Terrenus Energy SL2 Pte Ltd v Attika Interior
MEP Pte Ltd and another appeal [2025]
SGHC(A) 4 (“Terrenus”), the High Court
(Appellate Division) has set out a principled
position and guidance on these issues.

In short, the court posited that a claimant would,
in principle, be entitled to the cost of cure
regardless of intention to remedy the breach or
incurrence of such cost. This position is
underpinned by the overarching principle that
damages are meant to compensate a claimant
for its loss and restore it to the position as if the
contract had been performed. That said, there
may be circumstances affecting the
reasonableness and proportionality of the
outcome if the cost of cure is awarded, which
may result in the cost of cure being unjustifiable
and denied.

Facts of Terrenus

In Terrenus, the contractor of a solar power
plant was required by the contract to install
solar panel rods to a minimum depth of 500mm,
but failed to do so.

The plant owner commenced an action to claim
the cost of cure as damages arising from the
defective works. The owner alleged that the
failure to achieve the minimum embedment
depth caused the risk of structural failure of the
solar panels during high winds. The contractor
contended that the owner had failed to prove
the extent of non-compliance and the risk of
structural failure.

The trial judge awarded the owner nominal
damages of SGD1,500 as it had failed to show
that the works had substantial defects. The
owner appealed the decision.
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Decision in Terrenus
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The appellate court dismissed the appeal,
affirming that the owner was not entitled to
substantial damages as it had failed to establish
the extent of non-compliance.

While the above determination effectively
disposed of the owner’s appeal, the court went
on to address the second issue of whether the
cost of cure would be awarded to the owner if it
had established the alleged non-compliance.

The contractor had contended that the cost of
cure should not be awarded because: (i) it
would be disproportionate and unreasonable to
do so as there was no real risk of structural
failure, and (ii) further, the owner did not intend
to rectify the alleged non-compliance.

The court’s decision: a claimant is, in principle,
entitled to the cost of cure because:

(a) the objective of damages is to put the
claimant in the same situation as if the

contract had been performed, i.e. to
compensate the claimant for its
“expectation loss” (the loss of the

contractual bargain/benefit it had expected
to enjoy), and

the cost of cure was the most logical and
straightforward method of compensating
the claimant’'s expectation loss, since it
came closest to giving the claimant actual

performance without compelling the
breaching party to perform.
As such, an intention to cure is not a

prerequisite for awarding the cost of cure.

The court also clarified that it was not necessary
for the cost of cure to be incurred in order to be
awarded because loss from a contractual
breach arises at the time of the breach, hence
incurring the cost of cure is irrelevant to
recoverability.

However, the court qualified the entitlement to
cost of cure with considerations of
reasonableness and  proportionality. In
particular, the quantum of the cost of cure may
be disproportionate to the value of the
expectation loss such that even though the
claimant was in principle entitled to actual
performance via the cost of cure, it did not make
practical or economic sense to award it.

In this regard, an intention to cure is a relevant
factor for assessing the reasonableness and
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proportionality of awarding the cost of cure,
especially where it came to showing the
claimant's “consumer surplus”’, i.e. the
subjective value of the agreed performance to
the claimant over and above the objective
value. Other non-exhaustive factors are:

(a) the extent of disproportionality between
the cost of cure and the benefit that the
claimant would derive from it;
the extent and seriousness of the
damage/defect and its consequences;
the nature and purpose of the contract,
and the degree to which the contractual
objective has been substantially
achieved; and
any personal subjective value attached
to what had been promised under the
contract to the claimant.

(b)
(c)

(d)

Conclusion

16.

17.

Circling back to the hypothetical of the house
with rectangular pillars, whilst the prima facie
remedy for the owner would be the cost of cure
in damages, it may be rebutted by
considerations of reasonableness and
proportionality.

If the rectangular pillars do not materially affect
the safety or space of the house, the owner is
unlikely entitled to the cost of cure, unless there
is some other loss of value to him that is so
significant as to justify such cost (despite its
excessiveness) — if so, then the spotlight should
be cast on whether there is an intention to
rebuild the house.
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Justin Ee is a Singapore qualified attorney in the Singapore Office. He is a practicing lawyer with
over 10 years of broad-based experience in commercial disputes and advisory work. He advises
on both contentious and non-contentious matters in the construction and infrastructure, banking,
insurance, services and sale of goods sectors, among others, as well as other corporate and
commercial disputes and matters. He has represented his clients as lead counsel in negotiations
and various forms of dispute resolution processes including litigation, arbitration, adjudication,
neutral evaluation and mediation, and has experience in a diverse spectrum of projects ranging
from hospitals, commercial and industrial complexes, airports/fhangars and power plants to district
cooling, railway and tunneling projects.
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Kennosuke Muro graduated from the Law Faculty of Tokyo University in 2017 and received his J.D.

at Tokyo University in 2019. He joined Nagashima Ohno & Tsunematsu in 2020. His main areas of
practice include infrastructure projects, disputes and general corporate matters.
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With both Singapore qualified and Japan qualified lawyers, Singapore Office’s dispute resolution
team handles various international dispute resolution cases including international arbitration under
SIAC and ICC rules. We handle cases ranging from large-scale business transactions, M&A, joint
ventures and real estate development to construction projects and more. We go beyond Japan and
Singapore law if necessary when disputes span other applicable fields of law, working with external
lawyers.

Nagashima Ohno & Tsunematsu Singapore LLP

6 Battery Road Level 41 Singapore 049909
Tel: +65-6654-1760 (General) Fax: +65-6654-1770 (General)
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This newsletter is given as general information for reference purposes only and therefore does not constitute our
firm’s legal advice. Any opinion stated in this newsletter is a personal view of the author(s) and not our firm’s official
view. For any specific matter or legal issue, please do not rely on this newsletter but make sure to consult a legal
adviser. We would be delighted to answer your questions, if any.
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Nagashima Ohno & Tsunematsu, based in Tokyo, Japan, is widely recognized as a
leading law firm and one of the foremost providers of international and commercial legal
services. The firm’s overseas network includes locations in New York, Singapore,
Bangkok, Ho Chi Minh City, Hanoi, Jakarta* and Shanghai. The firm also maintains
collaborative relationships with prominent local law firms. The over 600 lawyers of the
firm, including about 50 experienced lawyers from various jurisdictions outside Japan,
work together in customized teams to provide clients with the expertise and experience
specifically required for each client matter. (*Associate office)
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If you would like to receive future editions of the NO&T Dispute Resolution Update and the NO&T Asia Legal Review
by email directly to your Inbox, please fill out our newsletter subscription form at the following link:
https://www.noandt.com/en/newsletters/nl_dispute_resolution/

Should you have any questions about NO&T Dispute Resolution Update or NO&T Asia Legal Review, please contact
us at <nl-dispute_resolution@noandt.com> for NO&T Dispute Resolution Update or <asia-legal-
review@noandt.com> for NO&T Asia Legal Review.
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